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INTRODUCTION

Evidence is central to the practice of law. Thisbecause it is only
through the means of Evidence that facts can beenkadwn to the
courts for adjudication of disputes. It is throughe process of
adjudication that disputes are resolved and justiceé good order is
maintained in the society. It is for this reasoatthaw of Evidence is
made a compulsory course in the course of studgvaf Accordingly, a
student of law ought to understand the rules amttiptes of evidence
in order to be grounded as a law student as wedl psacticing lawyer
upon graduation.

Law of Evidence 1, is the first part of the couksav of Evidence while

Law of Evidence 11 is the second part. Law of Enme 11 builds on
the foundation laid by Law of Evidence 1. Law ofidance 11 is

therefore a natural follow-up to Law of Evidencarid it is advised that
students ought to complete their study of Law ofdEuce 1 before
studying this course. The central aim and objestiviethe course are to
broaden your knowledge on law of Evidence. Law eoidEnce 11

covers such important topics such as analysis afadter Evidence,
opinion Evidence, similar fact Evidence, confessioompetence and
compellability, documentary Evidence etc.

This course consists of 4 Modules which are subéwiinto 15 Study
Units. In Module 1 you will be introduced to contepguch as character
Evidence, similar fact Evidence, opinion Evidente.Module 2 you
will be taught the Law of Evidence relating to resar while in Module
3 deals with competence and compellability, corrabion, privilege
and estoppel. Module 4 introduces you to the issiidgirden of proof
and standard of proof, confession, examination daihegses and
documentary Evidence.

COURSE LEARNING OUTCOMES
By the end of the study, you should be able to:

1) analyse character Evidence, opinion Evidence amudlasi fact
Evidence;

2) explain the meaning of hearsay Evidence and itegians;

3) examine the nature of competence and compellgbility
corroboration, privilege and estoppel and

4) analyse burden of proof and standard of proof, essibn,
examination of witnesses and documentary Evidence.
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WORKING THROUGH THIS COURSE

To complete this course, you are advised to read study units,
recommended books, relevant cases and otharialatprovided by
NOUN. Each unit contains a Self-Assessment Exerarsg at points in
the course you are required to submit assignmentsagsessment
purposes. At the end of the course there is a fxamination. The
course should take you about 11 weeks to comp¥é&a. will find all

the components of the course listed below. You reemakeout time
for each unit in order to complete the course sssfadly and on time.

COURSE MATERIALS

The major components of the course are.
a) Course guide.

b) Study Units.

c) Textbooks

d) Self-Assessment Exercises

e) Presentation schedule.

STUDY UNITS

The discussion in this course is broken down tdfiffeen) study units
that are broadly dividedinto FOUR Modules as falo-

Module 1

Unit 1 Evidence of Character

Unit 2 Opinion Evidence

Unit 3 Similar Fact Evidence

Module 2

Unit 1 Hearsay

Unit 2 Exceptions to the Rule against Hearsay |
Unit 3 Exceptions to the Rule against Hearsay Rule
Module 3

Unit 1 Estoppels

Unit 2 Competency and Compellability

Unit 3 Privilege

Unit 4 Corroboration
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Module 4

Unit 1 Burden and Standard of Proof
Unit 2 Documentary Evidence

Unit 3 Confessions

Unit 4 Judges Rule

Unit 5 Examination of witness

All these Units are demanding. They also deal Wwakic principles and
values, which merit your attention and thought.Kle¢hem in separate
study periods. You may require several hours fechea

We suggest that the Modules be studied one afeepther, since they
are linked by a common theme. You will gain ma@f them if you
read them with the cases and Evidence Act, 201l will then have a
clearer picture into which to paint these topicab&quent units are
written on the assumption that you have completedipus units.

Each study unit consists of one week’s work anduthes specific
Learning Outcomes, directions for study, readingemals and Self-
Assessment Exercis€SAE). Together, these exercises will assist you in
achieving the stated Learning Outcomes of the idda units andof the
course.

REFERENCES/FURTHER READING

Certain books have been recommended in the covmeshould read
them where so directed before attempting the esesci

ASSESSMENT

There are two aspects of the assessment of thisesahe Tutor Marked

Assignments and a written examination. In doingéhassignments you
are expected to apply knowledge acquired during ¢barse. The

assignments must be submitted to your tutor fomfdrassessment in
accordance with the deadlines stated in the prasentschedule and the
Assignment file. The work that you submit to ydutor for assessment
will count for 30% of your total score.

SELF-ASSESSMENT EXERCISES

There is a self-assessment exercise at the endvéoy unit. You are

required to attempt all the assignments. You wdl dssessed on all of
them, but the best three performances will be tmedssessment. The
assignments carry 10% each. Extensions will nogtamted after the

duedate unless under exceptional circumstances.

Vi
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FINAL EXAMINATION AND GRADING

The duration of the final examination for this ceaiiis three hours and
will carry 70% of the total course grade. The exzation will consist of
guestions, which reflect the kinds of self- assesgnexercises and the
tutor marked problems you have previously encoeuateAll aspects of
the course will be assessed. You should use the tatween
completing the last unit and taking the examinatiomevise the entire
course. You may find it useful to review yoursedsassment exercises
and tutor marked assignments before the examination

HOW TO GET THE MOST FROM THISCOURSE

In distance learning, the study units replace ¢wturer. The advantage
is that you can read and work through the studyened$ at your pace,
and at a time and place that suits you best. Thinik as reading the
lecture instead of listening to a lecturer. Just g&cturer might give you
in-class exercises, your study units provide esescifor you to do at
appropriate times. Each of the study units folldkaes same format. The
first item is an introduction to the subject teabf the unit and how a
particular unit is integrated with other units aheé course as a whole.
Next is a set of learning outcomes which will leuyknow what you
should be able to do by the time you have comgléte unit. You
should use these objectives to guide your studyeWylou have finished
the unit, you should go back and check whetherlyawe achieved the
objectives. If you make a habit of doing this, yaull significantly
improve your chances of passing the course.

Self-Assessment Exercises are interspersed throtigiize units.

Working through these tests will help you to ackiglre objectives of
the unit and prepare you for the assignments aacexamination. You
should do each Self-Assessment Exercise as you tmimén the study
unit. Examples are given in the study units. Wdrkotigh these when
you have come to them.

ONLINE FACILITATION

There will be about 8 hours of online facilitatiprovided in support of
this course. You will be notified of the dates, ¢isnand location of the
facilitations, together with the name and phone l@mof your
facilitator, as soon as you are allocated a fatdit who will take you
through the course. He will keep a close watch @ur yprogress and on
any difficulties you might encounter. Your facitiéa may help and
provide assistance to you during the course.

vii
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Please do not hesitate to contact your facilithptelephone or e-mail

if:

. You do not understand any part of the study unitthe assigned
readings.

. You have difficulty with the self-assessment exagsi

. You have a question or a problem with an assignmeitit your
facilitator's comments on an assignmenwibin the grading of an
assignment.

You should try your best to attend the online ftatibn classes. This is
the only chance to have face to face contact vatlr yacilitator and ask
guestions which are answered instantly. You caserany problem
encountered in the course of your study. To gamntiaximum benefit
from the facilitations, prepare a question listdsefattending them. You
will gain a lot from participating actively.

viii
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MODULE |

Unit 1 Evidence of Character
Unit 2 Opinion Evidence
Unit 3 Similar Fact Evidence

UNIT 1 EVIDENCE OF CHARACTER
Unit structure

1.1  Introduction

1.2 Learning Outcomes

1.3  Evidence of Character
1.3.1 Definition of Terms
1.3.2 Character of Witness
1.3.3 What Constitutes Evidence of Bad Character
1.3.4 When Character Evidence Becomes Relevant
1.3.5 Character Evidence in Civil Proceedings
1.3.6 Character Evidence in Criminal Proceedings

1.4 Summary

1.5 References/Further Reading/Web Sources

1.6 Possible Answers to Self-Assessment Exercises

1.1 Introduction

According to the Black’s Law Dictionary"sedition, Character is the
aggregate of the moral qualities which belong td distinguish an

individual; the general result of the one’s distirgling attributes. It

describes it as that moral predisposition or halviaggregate of ethical
qualities, which is believed to attach to a persomthe strength of the
common opinion and report concerning him. Blackseds that

“Character” as the moral qualities of a persoihie qualities the person
possessed as against “reputation” which is whieos believe one to
possess. The former is personal and real whildatiter is external and
based on other people’s knowledge and assessmeme dften time

when “character” is used in relation to the ladvavidence, it might be
signifying “reputation” which is what the peopkends to know about
the person. Character in relation to giving evigeoould either be bad
or good.

The evidence of good character of an accused persoha witness is
admissible in evidence. It points to the directittrat the allegation
against him is less likely to be true. Converséiye evidence of bad

1
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character or of bad reputation is inadmissible athkcivil and criminal
proceedings, except where a statute specificalbwal it. In this unit,
you shall learn about character evidence generallyat character
evidence is and the exceptional circumstances wHsgctomes relevant
and admissible.

1.2 Learning Outcomes

This unit is to project to the student a full amdger understanding of
the term “Character Evidence”. It will also aid teidents to identify
when it is likely to be admitted or rejected in demce. It further
examines the Evidence of good and bad charactehawdsuch can be
relevant.

1.3 Evidence of Character
1.3.1 Definition of Terms

Literally, ‘character’ signifies a reputation andligposition. Section 77
of the Evidence Act 2011 has defined the conceptth& word

“Character” in relation to the Law of Evidence. iff defines it as
“reputation” as distinguished from “disposition”.-

(Character evidence connotes evidence regarding eesoris
personality traits; evidence of a person’s moragting in a community
based on reputation or opinion. It refers to one&putation — the
esteem or otherwise, in which a person is helde dbnviction based
upon the person’s behaviour.

1.3.1.1Character Evidence

According to the Black’s Law Dictionary, charactridence refers to
the evidence of a person’s moral standing in conityubased on
reputation. The admissibility of Character evidenceNigeria Legal
practise is set out under the sections 77-82 oEtheéence Act, 2011.

1.3.1.2 Character Distinguished

(a) Reputation and Disposition: A reputation must bgtidguished
from a disposition. Disposition according to OxfoAdlvanced
Learner’s Dictionary, is a person’s natural quasitof mind and
character. It is the natural way of behaviour taisanthers. The
Black's Law Dictionary, 8 Edition in consideration of it with
respect to mental state defines it as an attitymeyailing
tendency, or inclination. One may be of an evilpdstion and
yet be of good reputation. The converse is equalky.
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(b) Character and Conduct

You need also to distinguish character evidence fevidence of
conduct or of behaviour. Conduct can be definedelation to
one’s action. According to Black’s Law DictionarSV Bdition, it
means an action or omission and its accompanyatg sff mind,
or where relevant a series of acts and omissions,Tim relation
to character, conduct will be the action or inattiof an
individual before the present fact.

Character evidence will be admissible for examplielence of
previous convictions which are related in substdndbe offence
charged- Section 82 (4) (5). It applies in botil@and criminal
proceedings (Evidence Act 2013ections 78-82).

(c) Character evidence and similar facts
Similar facts evidence is defined in section 12thed Evidence
Act, which provides as follows:
When there is a question whether an act was actatiesr
intentional, or done with a particular knowledge iatention or
to rebut any defence that may otherwise be opdémetadefendant,
the fact that such act formed part of a series wohilar
occurrences, in each of which the person doing abe was
concerned, is relevantt has two connotations. (a) Facts having
general resemblance and (b) Facts having particegsmblance

Self-Assessment Exercise 1

Attempt these exercises to measure what you have learnt so far. This
should not take you more than 6 minutes.

1. What do you understand by character Evidence?

2. Explain what is meant by bad character

1.3.1.3 Facts having general resemblance.

lllustration:

*» Fact situation one: A Stole, B murdered, C burglBdere is a
general resemblance; each is a criminal; they ak rben or
women.

& Fact situation two: ‘C’ is charged with stealindyrde years
earlier, he committed house breaking. Here is aila@infact
evidence showing in each case that A is a criminal.
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1.3.1.4 Facts having particular resemblance

lllustration:

Fact situation three: X is charged with obtaininOR,000 from Z by
false pretence, that the ring is made of gold; seimenonths earlier, he
had obtained N50,000 from Y by the same misreptatien. Here also
is a similar facts evidence showing that X is a beah and a criminal
whose particular modus operandi is obtaining mdnefalse pretence.

Facts situations one and two show general resewdlamhey are
irrelevant, not admissible in evidence, against rACo Fact situation
three is of a particular resemblance — distincth@dus operandi — and
is admissible against X.

It may be submitted that evidence of general resmmsle or general
evidence system is admissible only if apart fromeagal resemblance,
the Evidence Act allows it. But those evidence \whsthows particular
resemblance such that they fix the accused as dtee & each fact
situation is relevant and admissible.

The purpose of this type of evidence system (ewdei similar fact) is

to show that the accused is to be guilty of themde currently charged
by simply showing that he or she had been guiltptber misconduct
than the one primarily charged.

You would have observed by now that similar factglence and an
accused’s bad character reinforce each other guosthe allegation
made against the accused. Hence, evidence of lzadatlr, which falls
within the scope of similar facts evidence is ral@vand admissible.
Whenever evidence of bad character is relevanteegie of previous
conviction is also relevant. However, the generglgiple remains that:
The evidence of character of either party to adadliproceeding is
irrelevant and inadmissible and in a criminal pextieg the evidence of
bad character (reputation) of the accused, or f@si@us conviction or
previous acquittal is also irrelevant and inadrbiesi unless the
Evidence Act or other statute so permits.

In this regard admissibility of evidence systenaicriminal trial would
be determined by asking, in each case whether rthigapive value of
each evidence outweighs the prejudicial effect: AP (1991).

In civil proceedings, such evidence is admissibltergver it is relevant
to determine the matter in issue provided it woudd be oppressive or
unfair to the other side to do so. 9¢eod Music Publishing Co Ltd v
De Walfe Publishing Ltd (1976).
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1.3.2 Character of the Witnesses

The character of a witness is always relevant $mhiher credit to show
that he or she is a person of good character amthyito be believed.
The evidence of a witness’s character becomesaeteivhe or she:

. denies his or her previous conviction

. has made inconsistent statements

. denies bias in favour of one party

. Where the reliability or credibility of a previousitness (e.g.

medical evidence of abnormality of mind) may affesgliability
of the witness’s testimony.

The character of a prosecutrix may be impeachesexual offences,
thus in a charge of Rape and similar offences, rdy paay adduce
evidence of her reputation to show that she isnangon prostitute.

The prosecutrix may be cross-examined as to actswwmiorality with

men, other than the accused, for purpose of impegdmer credit in
such a case. But her denial is final and may notdigradicted any
further.

Evidence of previous sexual relation with the aedusluring cross-
examination may be received if “consent” is in msu

However, such cross examination for purpose oféistang consent is
not to be regarded as an imputation on her charastéo put in issue
the character of the accused.

The prosecution may attack the character of a defevitness and such
attack may go beyond contracting the evidence ef dri her good
character which the witness has given.

1.3.3 What Constitutes Evidence of Bad Character

The Evidence Act, section 82, provides instancesrwibad character
e.g. of previous Conviction will be admissible. Ymay ask, what is the
meaning of previous conviction in this context?

Look at the following cases.

a. Stirland v DPP (1944) AC 315: Here the court expressed the
view that the word “charged” in the sense it bearthe statute
means “previously being brought before a criminalu@’ not
just being suspected or questioned.
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b. R_v_Shrimptom: S was charged with larceny (theft), His
character became an issue, Prosecution gave eeidépcevious
conviction. The court said that if the previous wetion had
been for rape, it would not have been admissibtabse it would
have been prejudicial.

c. R v Winifield (1939): W was charged with indecent assault. The
court admitted evidence of previous conviction éshonesty.
The court added that there is no such thing asngutialf a
prisoner’s character in issue and leaving the atherout.

1.3.4 When a Character Evidence becomes Relevant

What matters is not an individual opinion of thesoa; It is the opinion
of the community.

X, a school teacher is accused of sexual harassielite investigates
and charges him with indecent assault. The deféestfies as to the
teacher’'s good behaviour. The prosecution callstaess in rebuttal in
an answer to the accused’s moral standard, saying:

“I know nothing of the neighbourhood’s opinion besa | was only a
boy at school when | know him but my own opiniordahat of my
brothers who were his principals is that his chirats that of a man
capable of the grossest indecency and the mosaftagnmorality”. R v
Rowton (1865)

A witness can only speak of the accused’s reputatiot of rumour, or
suspicions which cannot be proved.

In a situation where a rumour affects a person’putaion,
Admissibility or nonadmissibility may well depend party’s pleadings.

1.3.4.1 Grounds for relevancy of Character Evidence

Evidence of character may be admitted in the fah@wcircumstances:
i) where the question of character becomes retevan

i) as evidence of similar facts to show systendesign

iii)  to negative a plea of accident

iv)  to know motive or intention

V) if an accused has adduced evidence of his or her good
character
vi)  Where statute specifically allows evidence of aedis bad

character or previous conviction(s).
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Some of these situations apply to civil proceediwgse others apply to
criminal matters. Some of them also apply in batbes.

1.3.5 Evidence of Character in Civil Proceedings

In civil cases, evidence of the character of apastirrelevant. It
becomes admissible if it is otherwise relevant,irasthe following
examples

a) Where the character of the claimant/Plaintiff idaat in issue:
See Ingram v Ingram (1956). This was a case ofrdevbased on
adultery. The husband, who was a senior militarfjcef was
allowed to give evidence of treason against hisispon proof of
the fact that his spouse was guilty of weighty mimtuct which
is a constituent of cruelty.

b) Where the character of the Plaintiff is relevantagsessing the

guantum of damages e.g.

)] Proceeding for breach of promise of marriage

1)) Petition for divorce founded on adultery with his fzer
spouse

iii) In mitigation of damages in action of defamationdewnce
of conviction is conclusive proof that the subject
committed the offence in an action for libel ornglar in
which the question whether a person did or didcootmit
a criminal offence is relevant

iv)  Evidence of bad character (i.e. general Reputatidrihe
Plaintiff is relevant in an action for defamatiam which
justification is pleaded and also to mitigate dassagn
this regard the defence must first deliver particsilof the
proposed evidence seven days before the trial dn wi
leave of the judge.

C) In cross examination of witness as to creditd&nce of previous
conviction or of bad character of a party may devant where
the party testifies on oath at the witness box ignldleing cross-
examined as to credit. (See Evidence Act 2011 Qexti
210213,179, 224 and 228).

1.3.3.4 Character of the Defendant
Normally, the fact that a defendant in a civil antiis an ex-convict

would not be admissible for the Plaintifff Complaiha [See the case of
HOLLINGTON VHEWTHORN AND CO LTD (1943) KB 587.
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However, the moral character of the defendanties/aat, for example:
)] to allegations of adultery in divorce proceegtin
i) in an action for breach of promise of marriage

See the case @in v African Newspaper Ltd (1990) 3 NWLR 392 .
This was a case of libel and evidence of bad cherawas held
admissible since the parties have, in pleadingeepbissues on the good
character of the Plaintiff.

3.7 Character Evidence in Criminal Cases

The accused occupies dual positions: He is a fédréyaccused). He is a
competent witness for the defence. Both roles luifferent bearing on
character evidence.

3.7.1 Accused’s Good Character

Common law and the Law of Evidence allow an accusedjive
evidence of his or her good character. This rbay elicited either in
evidence on grounds of humanity, in examimatiein-chief of a
character witness or by the accused himseff io cross-
examination of the witness by the prosecution. Evag of opinions of
specific person or evidence of specific acts the accused is
outside the scope of character evidence (@e@&j Evidence Act,
2011).

When the evidence of good character may be adne&sib
Evidence of good character may be admissible if:

i) it is relevant to the offence charged

i) it refers to a date proximate to the charge

iii)  itis general, not relating to specific inatzes.

In Stirland v DPP_(1944) Accused was charged for forgery, he gave
evidence of good character and official record aalled a witness to
depose that he had never been charged beforebuttak the prosecutor
sought to cross examine as to whether the emplogdrsuspected or
guestioned the accused about a suspected forgeryas Held
inadmissible.

In Haruna and others v Police (1967) NRNLR 37the applicant was
charged with abatement of robbery. He called asitaess, a bank
manager who said:

“I know the accused’s financial background. He igafhcially sound.
Since | have known the accused | don’t rensembim getting
involved in any trouble”

8
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This was Held admissible as evidence of good cherac

The character evidence must be of the specific itygeeached. Thus if
the offence involves dishonesty, or immorality, tpeestion in issue
becomes his or her character as to honesty or itypi@iaracter in other
respects are immaterial.

Evidence of good character is a double edged weapah entitles the
prosecution also to advance evidence of bad clearatany.

It has two important limbs

1) Its relevance to credibility

2) Its relevance to the question whether the accusétidant was
likely to have behaved as alleged by the prosegutio

Where an accused faces multiple charges, pleatty gusome and not
guilty to others, he ceases to be of good charactgionger.

3.7.2 Evidence of bad character

Evidence of bad character is irrelevant. See Se@M Evidence Act,

2011). Such evidence cannot be adduced for theviolg reasons:

a. It is irrelevant.

b. It may unduly harass the party.

c. c) Itis prejudicial.

d It tends to rake up the whole of one’s career wioich would not
be prepared to defend without sufficient notice

There are, however, the following exceptions to dgemeral rule that
evidence of bad character, convictions and acdglittathe accused are
inadmissible:
a) Where the accused puts his or her character ie isgu

i) Introducing evidence of his or her good character o

ii) Attacking the character of the prosecutor or hiness.

For this purpose evidence of previous convictioruglence of
general reputation. Such imputation may be by peaiso
testimony, or through a witness or advocate.

b) Where statute permits, examples are:
i) Evidence Act, section 180
ii) Criminal code 249-50 and 427 and,
i)  Penal Code section 40. Some statutes haveigons for

evidence of bad character e.qg. official secret Act.
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c) Similar facts such as conduct in previous traneasti The
purpose should be
i) to negate a plea of accident,
ii) to show evidence system
iii) to show motive.

d) Certain crimes, as defined in the statute creatirggn, allow
character evidence. Example is loitering with intencommit a
felony.

e) Character evidence in form of previous convictiormymbe
allowed:

(i) to establish knowledge in case of receiving stpleperty
(evidence of Scienter).

(i)  when the penalty is to be enhanced for subsequent
offences as in the case of persistent offenders.

(i)  Upon a plea of autrefois convict or autrefois atqui

f) After verdict and in response to “Alloquitus” forugpose of
determining appropriate sanction.

Note that an emphatic denial however strong is aotharacter
impeachment and would not justify a rebuttal basedad character or
previous conviction. If the accused impeaches tharacter of the
prosecution or his or her witness from the dock,isherotected. But
when the accused makes such imputations and ébegtsand goes into
the witness box, he exposes him or herself to cexssnination with
regard to his or her bad character or previous iction.

The judge has the discretion to disallow a crossyamation as to
accused’s bad character or his or her previous icbow, where the
prejudicial effect outweighs the probative value.

Where an accused has given evidence of his orwergood character,
it is always open to the prosecution to give evadem rebuttal but Lord
Hershell's dictum is instructive. He states:

“it is undoubtedly not competent for the prosecautio adduce evidence
tending to show that the accused has been guilgriofinal acts other
than those covered by the indictment for the pupaoisleading to the
conclusion that the accused is a person likely ftbencriminal conduct
or character to have committed the offence for Wwine is being tried.

“On the other hand, the mere fact than the evidemthiced tends to
show the commission of other crime does not rertdeadmissible, if it

be relevant to an issue before the (court) anday tre so relevant if it
bears upon the question whether the act allegexristitute the crime

10
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charged in the indictment was designed or accidlamtato rebut a
defence, which would otherwise be open to the aefeMAKIN V.
ATTORNEYGENERAL FOR WAR SOUTH WALES (1894) AC 59
PO).

Evidence of bad reputation or a bad dispositicio ise excluded only if
it shows nothing more.

See the case ® V_SIMS (1946) 1 KB 531 Here the Accused was
charged with 10 counts for sodomy and gross indscenth A, C, H
and E and with three boys and tried together. @emgig sodomy as a
crime of special category, a repetition of the adth a specific feature
connecting the accused with the crime and the asteof justice, the
court held that the evidence of such acts was ailphésin each case to
show the nature of the act done by the accused.

Series of facts with same characteristics are ahlito be produced by
accident or inadvertence. After all, human natuas b propensity to
repetition and as series of acts are likely to Itlearsame characteristics,
while therefore one witness as to one act mightniistaken in
identifying the accused, it is unlikely that a nwmbof witnesses
identifying the same person in relation to a seokacts with the self-
same characteristics would all be mistaken.

In HARRIS v DPP (1952) AC 694 Here the Appellant was at all
material times on duty as a police constable iragket. He was indicted
on 8 counts each of which alleged a breaking inéosame office in the
market and stealing between May and July. The ecielesshowed that
most of the gates of the market were closed andamh occasion the
thief had entered the office by the same method sdoién part of the
money, the whole of which he could have stolen. rAgeom the
evidence of opportunity, there was no evidenceotinect the appellant
with 7 of the counts. With regard to the 8th couhg evidence shows
that a burglar alarm had been planted on the pesmisknown to the
appellant, who was as usual, on duty in the mak#te time.

Immediately after the alarm had sounded, some tietsc who had
been lying in wait ran to the market and saw thgefipnt standing near
the office. Although he was acquainted with the ed@tes, he
nevertheless disappeared from sight for a shorogpdong enough for
him to hide the money, where it was later found.

The trial court acquitted him of the first 7 coubtst convicted him on
the last, which conviction was upheld by the cafrcriminal appeal.

11



PUL446 LAW OF EVIDENCE II

On further appeal, the House of Lords quashed tmwiction on the
ground that irrelevant evidence in the nature & #@vidence of the
earlier theft was wrongly admitted.

In BOARDMEN v DPP (1974) 3 ALL E R 887 the House of Lord

held that in exceptional cases, evidence that ansad had been guilty
of other offences will be admissible, if it showsit those other offences
have with the offence in hand, common featuresuzhsan unusual
nature and striking similarity that it would be affront to common

sense to assert that the similarity was explicadre the basis of
coincidence.

The approach by Lord Goddard, CJ deserves menitiensaid, R v
SIMS 1946 as above) “If one starts with the assumption thiat
evidence tending to show a disposition towardsréquéar crime must
be excluded unless justified, then the justificataf evidence of this
kind is that it tends to rebut a defence othervapen to the accused.
But if one starts with the general proposition taHtevidence that is
logically probative is admissible unless excludibeén evidence of this
kind does not have to seek a justification butdmessible irrespective
of the issues raised by the defence and we thitileisorrect view”.

The Judicial Committee of the Privy Council cried this approach
saying that the judge ought to consider whetheh swidence proposed
to be adduced:

Is sufficient and substantial having regard to plepose to which it is
professedly directed to make it desirable in thergst of justice that it
should be admitted.

In so far as the purpose is concerned, it camencircumstance of the
case, have only trifling weight, the judge will bght to reject it; ... but

cases may occur in which it would be unjust to adevidence of a

character gravely prejudicial to the accused eweugh there may be
some tenuous ground for holding it technically aghitile. The decision
must then be left to the discretion and the semdairmess of the judge
(per Lord Parque).

The judge has the discretion to admit the type \aflence if he is

satisfied that:

1) Its probative force in relation to an issug the trial outweighs
its prejudicial effect and
2) There was no possibility of collaboration betwelea witnesses.

12
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SELF ASSESSMENT EXERCISE

What is the principle of evidence enunciated in M&k case
Literarily, character refers to disposition and utgion. In Law, it
signifies reputation, not particular facts or opmi

In Civil cases, evidence of character of eithertydao a judicial
proceeding is generally inadmissible (Sections T8l &1 of the
Evidence Act, 2011). The reason is that it iserdy irrelevant but also
would unduly harass and prejudice the party. It thaseffect of raking
up the whole of his/her career. The character ofe th
complainant/Plaintiff in a civil suit is irrelevaand inadmissible except
where his/her character is in issue or where itelsvant to assessing
damages.BUTTERWORTH V BUTTERWORTH (1920) P 126) or
in cases of rape and indecent assault (evidence sAction 233),
[SELVEY V DPP (1968) 2 ALL ER 497. A defendant’s’ character is
hardly in issue, except perhaps in divorce procegdi(lngram v
Ingram, 1956) or in an action for breach of promafe marriage
[HOLLINGTON V HEWTHORN & CO LTD (1943) KB 587 ]. In
relation to an accused, evidence of good charaeey on grounds of
humanity, be given in person, or by the prosecutiefence witness.
Evidence of bad character cannot be adduced befendict. To this
general rule there are exceptions.

Examples are: where the accused puts his/her dbarat issue,
evidence system, in proof of previous convictionvdrere statute so
provides. See Evidence Act, Section 8, 81, 180, ZZ@ninal Code
sections 249- 250, 427, Penal Code section 405acknsed’s character
is adduced in cross examination when he goes towilreess box.
Character evidence may be given after verdict ca plea of autrefois
verdict or acquit. The character of witnesses igdacthable as to his/her
credit in cross-examinatiorR(Y ROWTON [1865] LE & CA 520),
SCOTT V SAMPSON (1882) 8 OBD 491In criminal proceedings the
general rule is that evidence of bad characterufegjon) previous
conviction or acquittals of the accused is irretévand inadmissible.

1.4 Summary

In this unit, you learnt about character evidencd examined Sections
77-82 and 180 of the Evidence Act, 2011. The exgiweswas defined
or explained with illustrations. You also learnt thfe circumstances
under which good or bad character evidence of #rggs and witnesses
(as the case may be) may be relevant and admisasitlewhen not.
What constitutes evidence of bad character was mean It is not

13



PUL446 LAW OF EVIDENCE II

individual opinion; it is the opinion of the commtn Character
evidence in criminal and civil proceedings werelde#h separately. In
civil matters, evidence of character is admissibieis relevant in order
to determine the matter in issue provided it isomiressive or unfair to
the other party. In criminal trials, the judge feadiscretion to weigh its
probative worth with its improper prejudicial effecThe important
principle enunciated in Makin’s case cannot beisiefiitly stressed. The
type of bad character evidence to admit or disalkat the discretion of
the judge.

1.5 References/Further Reading/Web Sources

Nwadialo, F (1999) 2nd ed. Modern Nigerian Law o¥idence,
University of Lagos Press. Lagos. Evidence Act 2011

Aguda T. (2007) he Law of Evidence, Spectrum Law Series, Ibadan.
1.6 Possible Answers to Self-Assessment Exercises

Character evidence means the evidence of a persmral standing in
community based on reputation.

14



PUL446 LAW OF EVIDENCE II

UNIT 2 OPINION EVIDENCE
Unit structure

2.1  Introduction

2.2  Learning Outcomes

2.3  Opinion Evidence
2.3.1 Definition of Opinion Evidence
2.3.2 Fundamental Principles of Witness Evidence
2.3.3 Expert Opinion
2.3.4 Statutory Provisions
2.3.5 Other Instances of Opinion Evidence
2.3.6 Competency of an Expert or a Specialist
2.3.7 Matters of Science and Art

2.4  Summary

2.5 References/Further Reading/Web Sources

2.6  Possible Answers to Self-Assessment Exercises

2.1 Introduction

The two words that feature prominently in the Lafvkvidence are
“proof” and “evidence”. Evidence is a means butgbmar disproof is the
end product. What require proof or disproof aretdacA fact is
something that actually exists, an aspect of eadih actual or alleged
event or circumstance as distinct from its leg&af consequence or
interpretation. On the other hand, opinion evideisca testimony based
on one’s belief or idea rather than a direct knolgée of the facts or
issue. The witness’s opinion is usually excludednfrevidence.

In this unit, you shall learn about opinion evidenthe reasons for its
exclusion and its exceptions. You will be empowetedoldly make
your own reasonedecision for or against the admissibility of opimio
evidence.

2.2  Learning Outcomes

At the end of the study in this unit, the studest®uld be able to
understand what is meant by Opinion Evidence arehtity the

circumstances in which opinion evidence is gengratmissible.
Students should also be able to rationalize théslmas which opinion
evidence has been given and admitted or rejectddvaaat is meant by
expert withesses.
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2.3  Opinion Evidence
2.3.1 Definition of Opinion Evidence

Opinion Evidence or Testimony as the Black's Lawct@inary 5"
Edition put it means the evidence of what the withesktyibelieves, or
infers in regard to facts in dispute, as distingad from his personal
knowledge of the facts themselves.

It has been asserted that generally, the rulesidelece ordinarily do
not permit a witness to testify as to opinions ondusions except in
certain circumstances and these are the exceptiotiee general rule.
One of such situation is the calling of “Expertass”.

Expert witnesses are those who by virtue of thelucation and
experience have become knowledgeable [expert] atitbaty in their
area of profession, calling or vocation whetheisiin the field of art,
humanities or science.

2.3.2 Fundamental Principle of Witness Evidence

The purpose of calling a witness is to elicit fraim or her evidence of
facts which he or she has perceived by means ajrhi®r senses. That
is to say; What he or she saw with the eyes; Whatrishe tasted with
the tongue How he or she felt; What he or she heard withethes and
What he or she smelt with the nose.

Opinion evidence is neither of the above. Ratheasitan inference
drawn from facts. But this is a function of the gednot of a withess — to
make inference from or interpret facts in orderatoive at a verdict.
Hence, generally a witness is not allowed to engagenference —
drawing which is a judicial function or to testibout opinion rather
than about facts.

However, there are cases where the judge lacksabessary experience
to draw competently, appropriate inference from fiets that emerge
from the proceeding. The court then allows someaith necessary
expertise to do so. The purpose is to avail thetasith experts opinion
about facts to assist it in reaching a correctieerd

An expert opinion may be received, therefore irdence if it relates to
a technical or scientific matter in which the corgpey to form an
opinion cannot be acquired except by a course etiap study or
experience. Arts, science, trade, handwriting, banlor foreign law
confers such competence through a special courstudy. Should any
guestion of competency in any of these fields aaseexpert testimony

16



PUL446 LAW OF EVIDENCE II

expressing his or her reasoned opinion is admessibtherwise such
evidence is inadmissible. The reasons for exclusioopinion evidence
are that, it is:

*

R/
*

not a technical and not a scientific matter

not susceptible to empirical proof or disproof

a usurpation of the functions of the judge,

being an inference drawn from an interpretation

formed from materials that would normally be exedd from
under the hearsay rule.

*,

R/
e

R/
e

R/
e

R/
e

The exclusion of opinion evidence has been crigiginn the ground that
it is capable of depriving the court of most valieatestimony. Critics

argue that opinion evidence ought to be admissibsving the judge in

each case, to decide what weight to attach to it.

SELF ASSESSMENT EXERCISE

Compare the prejudicial and the probative valuespaiion evidence.

2.3.3 Expert Opinion

An expert may be required to give evidence of:

1. A fact or facts which he perceived with one of bisher five
senses,
2. His or her opinion on a matter in which the cowhsiders him

or her an expert.

The first is direct evidence. In this sense theeseixps an ordinary
witness to which no special rules apply.

The second is scientific or technical — a matterictvhinvolves
knowledge of a technicality — like handwriting, éagn law etc. In this
case of opinion evidence, special rules apply.

Self-Assessment Exercise

Attempt these exercises to measure what you have learnt so far. This
should not take you more than 6 minutes.

1. In what circumstances will the court receive ekpeidence?
2. Explain who may qualify as an expert

17
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2.3.3.1 The test of admissibility of expert evidercof opinion:

The admissibility of expert opinion depends onftiiwing:

- The court's competence to determine the matter owith
assistance

- The qualification of the expert — whether he or gha member
of a profession; his/her formal qualifications —ctto, engineer,
pathologist, chemist, etc?

Formal qualification is important but it is not andition precedent. For
example, a solicitor may qualify as a handwritingpet if it was his

hobby to study handwriting. Non-expert opinion rieguently accepted
e.g. in areas of identification or value. In R.VaMies (1967), the
accused was charged with driving a motor vehicldenintoxicated, he

was unfit to drive. A non-expert witness was calledjive evidence as
to his drunken state or condition and he spokeoathe opinion he
formed of the condition of the accused. The cdartegard to the non-
expert witness, expressed the following opinion:

i) That the non-expert witness might state his opinwnether the
accused had taken liquor or not , but must giveféres upon
which he relied in forming his opinion,

ii) Not being an expert, he was not entitled to saytidrethe
accused was fit or unfit to drive the vehicle. Thats a matter for
the trial court to decide, not the opinion of ngperts or ordinary
witness.

i)  The opinion of person other than experts may beissiiote in
regard to the state or condition of a person anghother than
his/her mental condition. Examples are:-

a. Where a fact in issue is the opinion of a persan e.
opinion of another of libel, who pleads fair commen
the opinion of a witness to whom a false pretenes w
addressed or the opinion of a person defraudedvihat
the fraudster said was true.

b. Personal opinion or belief about facts in&ssuhich is
based on grounds of experience. Such evidease h
been admissible to prove identity, handwriting, ,age
insanity, intoxication etc. It has even been dueprove
the speed of a vehicle, the value of articksd the
affection between persons, where more direct an
positive evidence are not available.

c. In interlocutory proceedings, a deponent may stage
opinion and the ground of its foundation.

18
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2.3.3.2 Competency of an expert or specialist

The Evidence Act does not give us any guidelindow to identify an
expert with any degree of certainty.

An expert is a person especially skilled in thédfief foreign law, native
law and Custom, of science or art, handwriting tmger print analysis.
His or her competency is for the judge to decid&eWer or not he or
she acquired knowledge professionally goes to wiaigh admissibility.
The test of an experts’ relevance is whether fspégially skilled on the
particular field in question.

[

When called as an expert witness, you musst 8tate your
qualification, experience, training, nature andtydor your office
relative to your field so as to satisfy the colndttyou are an expert on
the subject in which you are about to testify adl ws justify the
reception of your evidence as relevant evidence.

It has to be noted, however that not only the gansaiture but also the
precise character of the question upon which theeexevidence is

required, have to be taken into account when degidvhether the

qualifications of a person entitles him to bearelgd as a competent
expert: Ajani v the Comptroller of Customs (1954).

The credit or knowledge of the expert can be impedcby such
evidence as bias or inconsistent opinions. An dxpannot form an
opinion based on materials which are not before dbert nor give
opinion as to the legal or general merits of a caseept the expert is so
asked. Such a situation arises where he or shisasaawitness of the
relevant facts and the issue in substantially drezience or skill.

As an expert, you may refer to textbooks and rafrggur memory,
correct or confirm your opinion and may be crogxamined.

2.3.4 Statutory Provisions

2.3.4.1 The Evidence Act 2011.

Section 68

(1)  When the court has to form an opinion upon a pofnforeign
law, native law or custom or a science or art otcaslentity of

handwriting or finger print impressions, the opmsoupon that
point of persons especially skilled in such foreigw, customary
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law or custom, or science or art or in questionsoaslentify of
handwriting or finger impressions are admissible.=

(2)  Persons so specially skilled as mentioned in schese (1) of
this section are called experts.

Section 67

The fact that any person is of the opinion thata i issue or relevant
to the issue does or does not exist is irrelevatite existence of such a
fact, except as provided in section 68 to 76 ofAbe

2.3.4.2 Exceptions

Although the basic principle is that a witness dtdastify about facts,
experts may be allowed to give evidence of:

1. Facts which themselves require to be proved by ssibie
evidence.
2. Opinion based on the facts of the particular case.

Before giving opinion evidence in a trial proceeaglithe expert
must first lay a foundation. The foundation refershe ground or
reasoning upon which the opinion is founded.

The court will dispense with expert evidence whielis capable
of forming its opinion as the expert e.g. Disputecints of
etiquette or morality, not being professional e¢itje or morality.
The court sitting with Assessors as in admiraltgesa which
involve questions of nautical skills is just as @ale of forming
the opinion as an expert.

3. Experts may refer to information relating to thdield of
expertise that has come to them as a second hasdte is an
exception to the hearsay rule)

4. When giving evidence as an expert, you may refeartales,
journals, and other materials (published or unhed) in
support of your opinion.

Look at some illustrations or circumstances whea tourts have
received opinion evidence from persons skilled bare non-
professionals.

(&) Foreign law
AJANI V_THE CONTROLLER OF CUSTOMS (1952) 14
WACA 39, the Judicial Committee of the Privy Council (JGPC
held that a banker was “specially skilled” to gimginions as to
foreign law based on his experiences, position tatus and
duties relative to the subject matter.
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BAILEY V RHODESIA CONSOLIDATED LTD (1910) , a
Reader in Roman — Dutch law of the Council of Legaucation
was held to be an expert in Roman Dutch law.

(b). Native law and Customs

Customary law is the mirror of accepted usages Itthe dynamic or
living law of the indigenous people regulating thdives and
transaction. It is organic in that it is not staficis regulatory in that it
controls the lives and transaction of the commurstibject to it.
Customary law probably goes further and importigesto the lives of
all those subject to itOKONKWO V. OKAGBUA (1994) .

It is settled law that except where a rule of costoy law has received
judicial recognition, such rule is treated for pagps of proof as a matter
of fact ADEGBOYEGA V. IGBINOSU (1969) | ALL NLR 1 . Where
the customary law is not judicially noticed, it méye proved by
testimony, in court, of a withess acquainted wli& particular law. Thus
“in deciding questions of native law and custong @pinions of native
chiefs or other persons having special knowledgthefmative law and
custom and any book or manuscript recognised byé#tiees as a legal
authority are relevant. Examples of such books,ciwhudges have
consulted, are:
- Ajisafe: Laws and Customs of the Yoruba people.
- Folarin: The Laws and Customs of Egba Land (SBESEYE
& ORS. V TAIWO (1956) 14 WACA 84)
- Ward Price: Memorandun of Land Tenure in Yorubavi?rce
(ADEDIBU V. ADEWOYIN & ANOR. (1951) 13 WACA 191)
Part of these books were written by persons arulga origin
and received in support of the existence ofagertyoruba
customs by the Supreme courtADESEYE V. TAIWO AND
SUBERU V. SUNMONU

The Evidence Act section 68 is not exhaustive ebamwhere an expert
opinion may be sought. ISEISMOGRAPH SERVICES LTD V.
OGBENI (1976)4 SC 85 P sued for nuisance and damage to his house
from D’s exploration exercise. P called for an exge testify that the
damage was caused by the vibration from seismicatipa. The trial
Judge rejected it, saying the court was capablmaiing the relevant
inference without resort to experts. On appeal Shereme Court said.
“We are unable to agree with the learned trial pititat the evidence of
an expert is not absolutely necessary to prove danaleged to be
caused by the vibration radiating from seismic apens taking place
within a reasonable distance from the property dpada These are
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phenomena beyond the knowledge of the unscieraritt untrained in
seismology and civil engineering”, (Per ObasekiC)S

2.3.4.3 Other Instances of Opinion Evidence
There have been other specific subjects of exp@terce, namely:

i) Evidence as to identity
i) Handwriting
iii)  Other cases

2.3.4.4 Evidence of ldentification

Evidence as to the identification of a person ¢hiag is an expression

of opinion. Examples are evidence of:

- a person’s general resemblance to a photographnoeraber of
and identification parade.

- memory of goods stolen in comparison with actuabdgo
recovered.

- the age of a person.

- Condition of a person or thing.

You can give evidence as to the identification pprapriate cases as an
expert or non- expert.

Handwriting

Handwriting includes type-writing. When hand wrgior type-writing

is in dispute, a handwriting expert may compareeuchent proved to
have been written by the person whose handwritimgsgought with the
document in dispute. After carrying out such a carigon, the hand-
writing expert may be called to give his or hermogin.

Sometimes, the court may ask the person whose hdimws disputed
to write in the presence of the court and the conay form its opinion
with or without expert guidance.

Sometimes, the witness need not be a specialisanorexpert in
handwriting analysis. It suffices that he or sherie who:

. forms an opinion based on mental comparison,

. sees or has seen the person (whose handwritirggsibught to
compare) write on the particular occasions or

. is conversant with his or her writing having seettelrs assumed
to be in his or her writing or

. having read some document purportedly written kg plerson

whose handwriting is in dispute.
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. is skilled or has given consideration attention atudy to the
subject. The courts have received opinion or expedences of
handwriting from:

. Police officerR.V. ONITIRI (1946) 12 WACA 58.

. (Solicitor who studied finger print for 10yearf. V.
SILVERLOCK (1894) 2 OB 766.

. Handwriting analysts who are trained specialisthanfield.
. Persons who are skilled in finger print impressaoialyses.
3.4.3 Others

The court may also admit evidence opinion in otlereptional cases.
Examples are opinion evidence of:

- general reputation

- ones belief truthfully of what the accused said

- speed of a motor car

Evidence of General Reputation and Opinion
Evidence of general reputation and opinion is @avaht and generally
not admissible.

The reasons may be that:

- It is excluded by the hearsay rule (e.g. Evidente @eneral
reputation in a community)

- It is the function of the court, not of witness,diaw a conclusion
from the facts proved.

However, the court may admit it in the followingceptional cases
- To prove marriage (other than bigamy or divorceesas

- To prove character

- To prove evidence of public right

- to support a branch of a family tree in pedigresesa

- To prove identity (e.g. identity of a legatee)

3.4.5. lllustration

Jonah and Rebecca lived together for 4 years igj&ulheir friends and
neighbours believed that they are husband and Wiébecca has died.
Jonah married Ms Titi. Much later, Jonah dies itaties

The question for determination is who is or whoerstled to inherit.

There is no evidence that Jonah and Rebecca eveethaNo marriage
certificate, either. But they had four children ighihey lived together
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and their birth certificates showed that their pgse— Jonah and
Rebecca — were husband and wife.

If Jonah and Rebecca were not married, then the dhildren are

illegitimate and cannot inherit. If they were, th#ére children would.

The important question to be decided is whethermaldosnd Rebecca
were paramour lovers or husband and wife. In paddhis, there is no
direct evidence but only evidence of friends andgim®our. Is this

evidence receivable? Is there sufficient evidemmenuwhich to assume
that Jonah and Rebecca were married to each other?

The answer to both questions is YES, unless théramgnwas clearly
proved. Thus the rules of intestate succession,dvapply as though
Jonah and Rebecca had been duly married, Jonahghdiad without a
Will. In case of divorce, however, marriage is tmbe assumed. It has
to be strictly proved.

Although the evidence of general reputation is gaheexcluded and
may in appropriate case be admissible to proveiawgythe court may
refuse to admit the fact of cohabitation to foundor@sumption of
marriage in the following cases.

- charge of Bigamy
- case of matrimonial proceedings e.g. divorce

In this type of case, the fact of marriage musstoietly proved.
3.5 Expert Opinion

An expert opinion is evidence about a scientifiechical, or
professional issue given by a person qualified astify because of
familiarity with the subject or special trainingtime field.

Experts must be skilled in their subject; it is iaterial how the skill is
acquired. You may not, as a witness, be speciaidlified; yet you may
be an expert for a particular purpose. An exampealevbe where you
have a special knowledge acquired by study of nadgerthat are
relevant to a particular case.

The court would consider your qualifications, expece and nature of
duties in order to determine your suitability apex. The court is at
liberty to declare that a certain area of knowledgg. psychological
autopsy of a deceased person) is insufficientlyetiped to be a topic
on which expert evidence will be admissible.
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3.6 New Dimensions of Matters of Science and Art

Matters of science and arts permit opinion of etpefhe expression
“science and arts” has been expanded beyond théestablished

disciplines and fields of knowledge under the tweadhs. It covers
almost any matter, which is the subject of spe&mbwledge. The

expansion of the scope is occasioned by the adwaardein science and
technology outside the knowledge of judges e.grrétl boundary

between the abnormal and the normal mental statass, a medical

witness may give evidence of conduct indicativansfanity. If he has

had the accused under observation, he may stae sxpert” that his

opinion is that the accused is sane or insanehBunust not be asked
whether or not the Accused is insane.

3.6.1 Psychiatrists and Psychologists

Persons so especially skilled are experts Sec @&(@ence Act 2011.
The English courts have shown a readiness to regesychiatrist or
psychologist expert as to:

a. reliability of a confession (Ragship and other®9); Walker
(1998) and O.Brian (2000 )these are foreign mattezaNigerian
courts are unlikely to hold under Evidence Act 2011

b. the defect or abnormalites of mind to imgea the
credibility of the witness or witnesses or\sfhthat the patient
is incapable of giving reliable evidence.

At the same time, the court has been reluctaniidar &xpert opinion as

to:

1. Mens rea — its existence or non-existe®¢& TURNER (1975)
Q B 834. COMPARE LOWERY V QUEEN (1974)

2. Truthfulness of a witness or evidend¢ACKNANNEY V
PINFIELD (1981), BROWNING (1995)

3. Ultimate Issue: ultimate issue is for the judgediecide and
pronounce a verdict and expert opinion is irrelévaBometimes
the judge allows it. Theodosi (1993); Stockwé®g3). These
decisions are guides only and for purpose of arguifinearing in
mind the doctrine of judicial precedent.

3.6.2 Foreign Law

Expert opinion as to foreign law may be given byperson, who in
his/her profession is acquainted with such law.
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3.6.3 Customary law and Custom

The traditional rulers, chiefs, or other personihg@wspecial knowledge
of the Customary law and custom may testify as #xpe The opinions
are respected as those of experts and are admissibl

Furthermore matters of Customary law and Customg lmegproved by
reference to any book or manuscripts, which théggmbus people in
the locality recognize as a legal authority.

3.6.4 Facts bearing on Expert Opinion

When opinion evidence is admitted in evidence, sfagthich may
otherwise be irrelevant become relevant and ssible of the
support or are inconsistent with the expepision.

So far you have dealt with opinions of experts.hefe are occasions
when opinions of nonexperts are relevant to thesanay now turn;

3.6.5 Opinion of non-experts Section 72

The opinion of non-experts may be admitted in puadof
(a) Handwriting.
Opinion as to a handwriting may be given by a perado is
acquainted with the handwriting or a signaturg®futhor.
(b)  Existence of general custom or right, includingtooss or rights
common to any considerable class of persons.(se¢8p
The Court would receive the opinion of non-expdrowvould be
likely to know of the existed if it existed.
(c) Usages and tenets Section 74 - A non-expert apimay be
received as to:
)] usages and tenets of anybody of men or family
1)) the constitution and government of any religious of
charitable foundation
i)  the meaning of words or terms used in atipalar
district or particular class of people.

3.6.6 Non-expert opinion

It must be shown that the witness has speuiehns of knowledge to
the satisfaction of the court on the matter spedifn (c) (i-iii) above.
Relationship of one person to another: Section 75

A member of the family or other person who has gpemeans of
knowledge on the subject may volunteer opinion esped by conduct.
A non-expert opinion is irrelevant as to marriageases of
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(i) divorces or petition for
(i)  petition for damages against adulterer
(i)  Bigamy

Conclusion

It is a fundamental principle of witness evidenkatta witness should
testify as to facts and not as to their opiniomsrfrfacts. Opinions may
be products of secondary evidencehearsay. Opininlerece, generally,

is excluded from evidence. But where some thing drésen, which is

outside the experience of the court, opinion evigebecomes relevant
and admissible. Thus expert opinion is receivablprove foreign law

and customary law and custom.

Similarly non expert opinion may be relevaahd admissible to
prove on handwriting, general custom or righsages and tenets,
constitution and government of a religious oarntable foundation,
meaning of words or terms wused in particulcality or
circumstance, and special relationship betweea person and
another. Facts not otherwise relevant are releWwdney support or are
inconsistent with an expert opinion and when the&iop of a living
person is admissible, the ground on which suchiopiis based are also
admissible.

2.4  Summary

In this unit, you learnt what opinion evidence iglahe reasons for its
exclusion from evidence. The evidence allows soxwe@ions to the
rule, which you need to keep to the heart. You &aont who may give
an expert opinion. Any person subject to satisfyiogrtain pre-
conditioning may give opinion of foreign law, naivaw and custom,
handwriting (including typewriting) and fingerprinimpression. You
may note instances, where growth in science antntdogy has
stretched the scope of expert opinion into areapyichiatrist and
psychologist opinion. Examples are areas of rditgmf a confession,
credibility of a witness and reluctance of the ¢ouar yield grounds
when it touches the existence or nonexistence ofsmea, truthfulness
of witness(es) or evidence and the ultimate issdesghich the court is
competent.

2.5 References/Further Reading/Web Sources
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Nwandialo F. (1999) 2nd Ed. Modern Nigerian LawEvidence, Lagos
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2.6 Possible Answers to Self-Assessment Exercises

The circumstances for the receipt of expert evideiscif the evidence
relates to a technical or scientific matter in whibhe competency to
form an opinion cannot be acquired except by asmof special study
or experience.
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UNIT 3 SIMILAR FACT EVIDENCE
Unit Structure

3.1 Introduction

3.2  Learning Outcomes

3.3 Similar Fact Evidence
3.3.1 Similar Fact Evidence and Common Law
3.3.2 Common Law Rule of Similar Fact Evidencéligeria
3.3.3 General Rule of Similar Fact
3.3.4 Similar Facts Under the Law of Evidence
3.3.5 Other Similar Facts Evidence
3.3.6 Exclusionary Aspect

3.4 Summary

3.5 References/Further Reading/Web Sources

3.6  Possible Answers to Self-Assessment Exercises

3.1 Introduction

Evidence of Similar Facts is the evidence that teendstablish the fact
in issue by proving the previous similar acts orismons of the accused
person. Evidence of general resemblance or gersamalar facts is
inadmissible. They are admissible if they show ooty a general
resemblance but also such a particular resemblste fix the accused
as the actor on the particular case.

3.2  Learning Outcomes

The objective of this unit is to be able to make thtudents to
understand the concept of “Similar Facts”, its \pston under the
Evidence Act, its application to a case and thesipdes effect. At the end
of this unit the student should be able to dematetra perfect
understanding of the similar facts Evidence.

3.3 Similar Fact Evidence
3.3.1 Similar Fact Evidence and Common Law

The Prior to the 1€entury, similar fact evidence was excluded unikess
had a particular function. In the €entury, the reverse situation
prevailed and similar fact evidence becomes, priacée, admissible
unless it showed only propensity. In 1894, exduoary rule was
restored and fact was confirmed by the Privy Cduircithe caseof
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Makin v Attorney General of New South Wales (18943 59 at 65.

This is a case in which a husband and his wife werarged for

murdering a baby and during investigation the remaif the baby and
that of three other babies were found buried inghelen at the back of
the house of the Makins. Further investigationresded the remains of
seven other babies were found in the yard of thes@owhere the
Makins once lived. Considering all these evidertbe, Privy Council

accepted them as evidence on the ground that thewesl that the
accused persons had deliberately killed the babguastion. In his

judgement, Lord Herschel stated the common law eualsimilar fact as

follows:

It is undoubtedly not competent for the prosecutmdduce evidence
tending to show that the accused has been guiltriofinal acts other

than those covered by the indictment for the puzpax leading to the
conclusion that the accused is a person likely flosncriminal conduct

or character, to have committed the offence forcitie is being tried.
On the other hand, the mere fact that the evidead@uced tends to
show the commission of other crime does not reitdeadmissible if it

be relevant to an issue before the jury: and it rhbayso relevant if it
bears upon the question whether the acts allegemnstitute the crime
charged in the indictment were designed or acciglerdr to rebut a

defence which would otherwise be opened to thesaedcu

The position above stated was also upheld in ttee cdR. v Sims
(1946)1 K B 531This case involves a charge of the offence of sgdom
and gross indecency of the accused with four méae. Qourt held that
the evidence of each accuser was admissible.

But it is worthy of note that the position in thenginal case oR. v Sims
(1946)1 K B_531was reverted three years later in the cas&adr
Mohammed v R (1949) AC 18#&here the Privy Council held that
evidence of previous similar acts were wrongly &tadi in evidence
and the conviction of the accused person was qdashe

Notwithstanding the position held in the caseNobr Mohammed v R
(1949) AC 182 above, the principle laid down by Lord Herschel in
Makin’s case was later affirmed by the House ofdsoin the case of
Harris v DPP (1952) AC 694though the appeal of the appellant was
successful.

Noteworthy is the case oBoardman v Director of Public
Prosecutions [1974] 3 All E._R. 887where the House of Lords held
that evidence of similar offence will be admissilean exceptional
situation where it shows that those other offersteme with the offence
charged common features of such an unusual natude s&iking
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similarity that it would be an affront to commomse to assert that the
similarity was explicable on the basis of coincidenThe case stated
that in admitting such evidence the judge shouler@ge his discretion
to admit the evidence only on the satisfactiorheffollowing:

1) That its probative force in relation to an issue tire trial
outweighs the prejudicial effect, and

2) That there was no possibility of collaboration bedw the
witnesses.

3.3.2 Common Law Rule of Similar Fact Evidence ilNigeria

Prior to the advent of the Evidence Act in Nigetlee common law rule
of similar evidence as upheld in the case of Makeme made applicable
in some Nigerian cases, prominent among which és dhse ofR v
Adeniji [1937] 3 WACA 185. In this case the appellant was charged
with the offence of being in possession of moulds rhinting coins
under the Criminal Code. The Court held that thielesvce of previous
uttering of counterfeit coins by him was admissiinle@rder to establish
guilty knowledge.

Also in the case oAkerele v R [1943] A.C. 255a similar position as in
the above case was maintained. In this case thellappa Medical

Practitioner gave injections of mixtures to a numéiechildren among
who is the deceased who died as a result of tleetion given by the
appellant. At the trial the court held that thedevice of the fact that
other children died as a result of the injectionegi to them by the
accused at the same time and from the same mixiag held

admissible.

It is noteworthy that such decisions as above wdalde been reached
even after the advent of the Evidence Act becausends to look like
the position in the case of Makin as examined abtwas become
adopted in our Evidence Act, particularly in Sewtib/ of the Evidence
Act 1990 which is now Section 12 of the Evidencea 2011 and it
provides as follows:

When there is a question whether an act was actaflen intentional,
or done with a particular knowledge or intentiontorrebut any defence
that may otherwise be open to the defendant, toe thmt such act
formed part of a series of similar occurrences,eech of which the
person doing the act was concerned, is relevant.
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The material content of the above provision has ey vclose
resemblance to the Common Law principle on SimHEaidence as
given by Lord Herschel. This position stipulatesatttsimilar fact
evidence will only be admissible if it is relevaatthe issue whether the
acts alleged to constitute the offence charged wasigned or
accidental.

Take note that notwithstanding the admissibilitysimhilar fact evidence
under section 12 of the Evidence Act 2011, thisvision is not
applicable automatically, as the Court has poweexidude or jettison
such evidence if it is considered evidence prejatio the fair trial of
the accused.

The provisions of Section 12 of the Evidence ActlRChas been
subjected to several argument as regards its comoppcation which is
believed to be devoid of the real principle corgdinn the MAKIN's
case which allows the evidence of similar fact® ‘tebut a defence
which would otherwise be open to an accused pérstinhas been
confirmed in response to the argument that theee ray reported
authorities to the contrary in Nigeria. It has alseen asserted that
notwithstanding the fact that Section 12 of thedewice Act 2011 is
devoid of the direct provision of the common laderwhich allows the
evidence of similar facts “to rebut a defence whwould otherwise be
open to an accused person”, such provisions camebd into when
considered along with the provision of Section Sttt Evidence Act
1990 which allows the admissibility of evidence eiapart from the
Act would be admissible.

A closer look at the Evidence Act 2011 tends towshe technical
content departure from the above position as tbgigion of Section 5
of the Evidence 1990 is no longer retained inrtsrety in the Evidence
Act 2011 which has altered the position that naghwill prejudice the
admissibility of any evidence which apart from threvision of the Act
be admissible. The Evidence Act 2011 now subjdetsatimissibility of
any evidence other than the one provided in the &y to those
contained in any other legislation in Nigeria. S&ection 3 Evidence
Act 2011, it provides thus;

Nothing in this Act shall prejudice the admisstilyilof any evidence that
is made admissible by any other legislation validlyorce in Nigeria.

It is noteworthy, that by the application of théngiple of Stare Decisis,
any case in which our courts have made pronouncesmesing the
MAKIN’s case as a bench mark will make the samatjposas applied
under Section 5 of the Evidence Act 1990 to beiagple under Section
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3 of the Evidence Act 2011, because judges de@saoa also part of the
Nigerian Legislation.

On Similar Facts evidence, it is very important you to know that for
an evidence of previous act to be given to susiatharge, the defence
of the accused must not be an outright denial @fottrence charged and
such evidence must be very connected to the a¢keaiccusedSee the
case ofAl-Hassan v Commissioner of Police [1944] 10 WACA3B.
Here the Court held that the evidence of previoxisrgon of bribes
from other persons is inadmissible on the grourad the evidence has
no bearing with the present charge.

Similar Facts evidence is applicable to both casd criminal cases
alike. Evidence of similar facts can be adducedivil cases. See the
case ofHales v Ker [1908] 2 KB 601 Here the Plaintiff sued the
Defendant who is a barber for negligence in shaviimg with an
unsterilized razor thereby infecting him with ringmn. Evidence that
the other persons shaved by the Defendant had atedtdhe same
infection was held admissible.

In an action for negligence for performing a suayjicperation
carelessly evidence that in other such operatienhdd been negligent
or skilful is inadmissible.

See also the case éfollingham v Head(1858). Here the issue was
whether plaintiff contracted with the defendantjsabto special terms.
Evidence sought to be adduced was the fact of aingibntracts with
other persons, subject to these special terms. s Msas held
inadmissible; the fact that a man (or a woman)drase or more in his
life acted in a particular way does not make ityatole that he or she so
acted on a given occasion.

Suppose P made the same contract D, Y, Z. The alaiuld probably
have succeeded.

3.3.3 The General Rule

The general rule specifies the facts of which evidemay be given and
it has its root in the Common law rule as examiaed explained above.
The Evidence Act stipulates that evidence may lvergfacts in issue
and relevant facts and “of no others”.

The court, in exercise of its discretion mayclude an otherwise
relevant fact, if it considers;
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(i) That the prejudicial tendency outweighs its proatialue

(ii) Evidence is obtained illegally or by some tricks

(iii)  Strict rules of admissibility would operate unfgirhgainst an
accused

General evidence of similar facts is NOT admissiblprove the facts in

issue. This assertion can be understood frontriditisns as follows:

1. Koyo, a brewer supplies beer. He supplied bedfaouna and
there was no complaint. It was good beer. He Isegbjpeer to
Dogo who complained that the beer which Kodgo seppivas
bad. Kodjo denies and seek to put in evidence ttieabeer he
supplied are good beer and had supplied good bédaruna.

2. Ado obtained N50,000.00 by false pretence (4-1-8m
Folashade in 2009. Ado also obtained N20,000.00fdtse
pretence from Chukwu in 2010. Again he has beesstad for
obtaining N150,000.00 from Fatima by false pretencéie is
charged to court. Ado denies the charge. Theegrd®n seeks
to calFolashade and Chukwu to testify to previcasid or to
tender evidence of previous conviction for obtagniny false
pretence.

What the brewer and Ado seek to do is to give ewsdeof facts similar

to a fact in issue. Had both of them adduced ewdems regards the
same line of transaction as with the case at hdnalevidences would
have been admissible.

The general rule of Similar Facts evidence is éistadd in the
expression of Lord Herschell.

He stated the general rule when he said as follows:

“it is undoubtedly not competent for the prosecautio adduce evidence
tending to show that the accused had been guiltriofinal acts other
than those covered by the indictment; for the psepof leading to the
conclusion that the accused is a person likely farsncriminal conduct
or character to have committed the offence for Wwine is being tried.”
See the case d¥lakins v_Attorney General for New South Wales

[1894] AC 59

But it must be noted that a contrary view to thevabwas maintained
by Lord Goddard when he argued as follows:

“if one starts with the assumption that @Vidence tending to
show a disposition towards a particular issuetrbesexcluded unless
justified, then the justification of evidence ofstkind is that it tends to
rebut a defence otherwise open to the adducedf boe starts with the
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general proposition that all evidence that is laliyc probative is

admissible unless excluded, when evidencethed kind does not
have to seek a justification but is admissibtespective of the issues
raised by the defence and this we think is theecbniew”.

Lord Goddard’s position was overruled by The Prisguncil when it

confirmed the position as presented by Lord Hersche

Similar Facts Evidence may be admissible if these ai special

connection (i.e. a nexus), between the facts ieissd the similar facts.
Such special connection or nexus may arise fronfafle@ving:

1. Modus operandi, or system
2. Common origin
3. Abnormal propensities

Thus, from one of the illustrations given aboveKddjo had sought to
adduce evidence that the beer he supplied to HaandaDogo were
brewed together, it would be evidence of commorres®or origin and

thus, will be admissible. On the other hand, theemiact that the

evidence adduced tends to show the commissionhar atrimes does
not render it inadmissible. If it be relevant ke tcrime before the jury
and it may be so relevant if it bears upon the tjpresvhether the acts
alleged to constitute the crime charged in thecimdent were designed
or accidental, or to rebut a defence which woulteovise be open to
the accused.

3.3.4 Similar Facts under the Law of Evidence

a. Section 1 Evidence Act 2011: Evidence may be gnefacts in
issue and relevant facts.
The Act provides as follows:
Evidence may be given in any suit or proceedinthefexistence
or nonexistence of every fact in issue and of sthkr facts as
declared to be relevant and of no others.

b. Section 12 Evidence Act 2011: Facts bearing on tepres

whether act was accidental or intentional. The pvides as
follows:
When there is a question whether an act wasidental or
done with a particular knowledge or intentione tfact that such
act formed part of a series of similar occurrendaseach of
which the person doing he act was concerned, &egit.

c. Section 35 Evidence Act 2011: Acts of Possession an
Enjoyment of Land. The Act provides as follows:
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Acts of possession and enjoyment of land may loerese of
ownership or of a right or occupancy not only oé tparticular

piece or quantity of land with reference to whialcls acts are
done, but also of other land so situated or coneeatith it by
locality or similarly that what is true as to the® piece of land is
likely to be true of the other piece of land.

See the casef Okechukwu and Others v Okafor and Others
[1961] All NLR 685. Here the court held that the acts of
possession and enjoyment of lands adjoining thputksl one
was enough to support their claim of title to thae by virtue of
the section

d. Section 36(1) Evidence Act 2011. Evidence of Seerfor
receiving stolen property The Act provides as folo

Whenever any person is being proceeded againsteitgiving
any property, knowing it to have been stolen orhfaving in his
possession stolen property, for the purpose of ipg\guilty
knowledge, there may be given in evidence at aaxyesof the
proceeding-

(a) the fact that other property stolen within theriod of 12
months preceding the date of the offence chargesl wa
found or had been in his possession: and

(b) the fact that within the 5 years preceding tlae of the
offence charged he was convicted of any offenasvimg
fraud or dishonesty.

The Law here allows the giving of evidence to beegiat any stage of
the proceeding of establishing the guilty knowledfi@ person charged
or being tried for the offence of receiving stoleroperty or being in
possession of stolen property, knowing it to hagerbstolen. Take note
that the only ground for which such evidence is enadmissible is for
the purpose of proving the guilty knowledge of #mxused, and this
therefore implies the facts of receiving the gotmlsvhich the charge
relates must be proved. Thus, it must be proved thea accused
received the goods the subject of the charge baftneducing evidence
of other instances when the accused had receiwehsgoods within
the last twelve months or conviction for fraud @shwnesty in the past
five years.

Before the evidence as above mentioned can be sithheisthe accused
person must be on trial not for stealing or otHézree but for receiving
or being in possession of stolen property. seectis® ofOdutade v
Police [1952] 20 NLR 81in this case, the appellant was charged with
others with stealing and receiving stolen propdsty, by himself being
with being a rogue and a vagabond. Evidence of ictious over ten
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years old was given against him. He was acquittedh@ vagrancy
charge but convicted of receiving. On appeal, isvaagued that the
previous convictions were put in for the vagranbyarge and not for
receiving within Section 46(b) of the Act [which43(2) of 1990 EA|]. It
was held that Section 46 (1) (b) was inapplicalié that the appellant
did not have a fair trial.

It is also worthy of note that there are conditioftg proving

SCIENTER and such conditions include:

(i) Giving of seven days’ notice in writing to the Dedant that
proof of previous conviction is intended to be giand

(i) A proof by evidence that the property which is subject of the
matter of which the accused is being tried was doim his
possession or has been in his possession.

Whenever any person is being proceeded againstefgiving any
property, knowing | to have been stolen or for hgvin his possession
stolen property for the purpose of proving guilknowledge there
may be given in evidence at any stage hefproceedings:

a). The fact that other property stolen within heriod of twelve
months proceedings the date of the offence changedfound or
had been in his possession.

b). the fact that within the five years preceditng date of the
offence charged, he was convicted of any offengeluing fraud
or dishonesty

1) Section 82 (2) Evidence Act 2011: Evidence ddrelster of the
accused in criminal proceedings. The Act providefodows:

2.)  The fact that an accused person is of badadttar is relevant:-
a.)  When the bad character of the accused person astiri
issue.
b.)  When the accused person has given evidence obbi ¢
character
3.)  An accused person may be asked questions to sladwehs of
bad character in the circumstances mentioned ini@ged59 (d)

4.)  Whenever evidence of bad character is relevanteend of a
previous conviction is also relevant.
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Section 94 Evidence Act, 2011: Evidence of identtfy name and
handwriting may be admissible also to prove executf a document.
The Act provide as follows:

(1) Evidence that a person exists having the same nadu¥ess,
business or occupation as the maker of a documergopts to
have, is admissible to show that such documentwvdten or
signed by that person.

(2) Evidence that a document exists to which the dootirttee
making of which is in issue purports to be a repdgether with
evidence of the making and delivery to a persosuch earlier
document, is admissible to show the identity ofntfad&er of the
disputed document with the person to whom theezatthcument
was delivered.

Section 180 Evidence Act 2011: Competency of Acdyssrson to give
evidence. The Act provides as follows:

Every person charged with an offence shall be apsiemt witness for
the defence at every stage of the proceedings,hehdthe person so
charged is charged solely or jointly with any othmgrson. Provided
that-

(g) A person charged and called as a witness inspance of this
section shall not be asked, and if asked, shalbeotequired to answer,
any question tending to show that he has committdsken convicted of
or been charged with any offence other than thagretvith he is then
charged or is of bad character unless.

1) The proof that he has committed or been convictesiich other
offence is admissible evidence to show that heuilsygof the
offence wherewith he is then charged; or

2) He has personally or by his legal practitioner agkgiestions of
the witnesses for the prosecution with a view tal#sh his own
good character or has given evidence of his gocaradter, if
the nature or conduct of the defence in such asntmlve
imputation on the character dfie prosecutor or the witnesses for
the prosecution or

3) He has given evidence against any other persongathwith the
same offered

Section 211 of the Evidence Act 1990:- ProsecufiorRape:

Under this provision, when a man is charged witlofence of rape, the
evidence of the fact that the woman who allegesffence is a woman
known to be generally of immoral character. Suctvaman may be
asked if she had connections with other men oDiéendant on some
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other occasion. It should be noted that her ansagenegards whether
she had connections with other men cannot be atioted. It is only
the question as to whether she ever had connesaiitnthe Defendant
that may be contradicted if denied. See the case wiKrang, {1973}

57 CR. App. Rep. 4661t was held in this case that on a charge of,rape
a witness called by the Defence to prove that ttesgrutrix was a
prostitute was entitled to give his reasons forirgayhat she was a
prostitute beyond the mere fact of having himsatl sexual intercourse
with her.

Self-Assessment Exercise

Attempt these exercises to measure what you have learnt so far. This
should not take you more than 6 minutes.

1. What is the condition for the receipt of similact Evidence?

Take note that the above position of Section 21thefEvidence Act

1990 is no longer the position under the Evidence2011 because the
new Act did alter the material content of the Swtt?211 of the 1990

Evidence Act.

Section 234 Evidence Act 2011 provides as follows:

Where a person is prosecuted for rape or attemgbtomit rape or for
indecent assault, except with the leave of thetaomrevidence shall be
adduced, and, except with the like leave, no qomstin
crossexamination shall be asked by or on behath@idefendant, about
any sexual experience of the complainant with arggn other than the
defendant

A vivid look at the Section 234 of the Evidence Ai11, shows that
adducing evidence of the immoral life style of tBemplainant or
sexual experience with any other person or crossn@ation in that
regard as allowed under Section 211 Evidence A801S not allowed
under Section 234 of the Evidence Act 2011 excefit the leave of
court.

3.3.5 Other Similar Facts Evidence which are Relant and
Admissible

Evidence of similar facts are generally irrelevant inadmissible but
there are exceptions, which may be subject to tb&etion of the judge
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to reject it where its judicial effect outweigh islevance similar facts
evidence. Such Similar fact is relevant to:-

1.

40

Evidence which tends to rebut a defence oidaat or mistake
were the fact in issue is alleged crime or tortolming guilty
knowledge or intention. IR v Geering (1849) G was charged
with murder of her husband by administergxgenic poison.
The prosecution was to call evidence showing that:

- G cover for him and gave him his food. Her twaso
who lived with her had died of arsenic poisoning

- Her third son had taken ill from the same arsenic
substance

The defence substance objected but the court dedrru
Admitting the evidence, the court explained thateihded to

show that the death of accused’s husband had rotrred by

mere accident but by deliberate design.

lllustrations

Zakari advertises falsely that he carries on traslea dairyman
and famer and obtains eggs on credit from Aremubs8quently

by the same devices, Zakari also defrauds Kuku;Cerguma on

different occasions. The three different incidesrte evidence of
similar facts, and are admission to prove intention

Evidence which tend to prove the main fact in isdeg@ When

the similar facts are intermixed with thectfan issue as to
form one transaction — when the similar facts #mel fact in

issue form a series of acts done in pursuanceroésne design,
constituting a continuous course of action.

lllustration: _Usman is charged with stealing gas from PHCN in
February 2011. There was evidence that he haa ttie Gas
from the Gas Main, by means of a pipe, for use im dwn
factory. The evidence that Usman has been domngver a
number of years is evidence of similar facts adibligson the
ground that it tends to show one continuous traitsac

Evidence which tend to establish Identity

Facts which establish the identity of any persothorg in issue.
Fact which fix the time and place connecting factissue to
relevant fact or a party with some transaction.

Evidence of similarity of characteristics, agphotographs,
handwriting, opportunity, finger prints possessiof stolen
goods, special knowledge or skill etc.



PUL446 LAW OF EVIDENCE II

lllustration : Kunle is indicted for murder of Mr. Rich.
Evidence of Kunle’s pecuniary embarrassment isvegle to
show that his motive was to obtain deceased’s ptgpe

4, Evidence which tends to show that a condwdtich may be
lawful or unlawful, depending on the intent witthich it was
done was, in fact, unlawful.

5. Evidence which tends to show that the material doun
possession of the accused was possessed for amfuintather
than a lawful purpose.

6. Evidence which tends to show a design, or systencatiduct
7. Evidence which tends to prove knowledge
8. Evidence which tends to corroborate the evidence aof

prosecution witness
3.3.6 The Exclusionary Aspect of Similar Facts

There are several acts that may ordinarily quatifpe similar facts but
which the court has no power to receive becausén dacts are
statutorily excluded from been accepted or admilssiBuch provisions
include:-

1. Section 1 Evidence Act, 2011: Evidence mayiliergof facts in
issue and relevant facts

Evidence may be given in any suit or proceedinthefexistence
or nonexistence of every fact in issue and of sutbler facts as
declared to be relevant and of no others. Providat

a) The court may exclude evidence of facts which tghou
relevant or deemed to be relevant to the issampears
to it to be too remote to be maternal in dlie
circumstances of the case: and

b) This section shall n o t enable any person to gisdence
of a fact, which he is disentitled to prove by fivevision
of the law for the time being in force.

2. Section 82 Evidence Act 2011: Evidence of ctt@raof the
accused in criminal proceedings
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Except as provided in this section, the fdéicat an
accused person is of bad character is irrelewan
criminal proceedings

The fact that an accused person is of bad charaster
relevant:-

a.)  When the bad character of the accused person is a
fact in issue.
b.)  When the accused person has given evidence of his

good character

An accused person may be asked questions to stad\ueh
is of bad character in the circumstances mentiomed
section 159 (d)

Whenever evidence of bad character is relevanteecil

of a previous conviction is also relevant.

3. Section 180 Evidence Act, 2011: Competenciariused person
to give evidence. Every person charged with a defestnall be a
competent witness for the defence at every stagethef
proceedings, whether the person so charged is ethaagiely or
jointly with any other person.

A person charged and called as a witness shalbheaisked, and
if asked, shall not be required to answer, any tijues$ending to
show that he has committed or been convicted bkeen charged
with any offence other than that wherewith he enticharged or
is of bad character unless.

1)

2)

3)

4.

The proof that he has committed or been convictexich
other offence is admissible evidence to show theatish
guilty of the offence wherewith he is then charged,;

He has personally or by his legal practitioner dske
questions of the witnesses for the prosecution withew

to establish his own good character or has givedeece
of his good character, it the nature or conductthed
defence in such as to involve imputation on therattar
of the prosecutor or the witnesses for the progacalr

He has given evidence .against any other persorgetia
with the same offence

Section 36 (1): Evidence of Scienter

Whenever any person is being proceeded againstefgiving any
property, knowing it to have been stolen or forihgvn his possession
stolen property for the purpose of proving guilknowledge there
may be given in evidence at any stage hefptroceedings:
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The fact that other property stolen within the pérof twelve months
proceedings the date of the offence charged wasdfan had been in
his possession.
a. The fact that within the five years proceeding ta¢e of
the offence charged, he was convicted of any o#enc
involving fraud or dishonesty

The last mentioned fact may not be proved unless:-

i). seven days’ notice in writing has been givém the offenders
that proof of such previous conviction is intendedbe given,
and

i) evidence has been given that the propertyespect of which the
offender is being tried was found or had been spussession.

Activity :  Write a brief note on what you understand by SimHacts
Evidence

3.5 Summary

Similar fact evidence is that which is admissibkcduse it is closely
connected to the fact in issue. The principle heenlformulated by the
Common Law Rule in Makin’s case.

3.4 References/Further Reading/Web Sources

C.C. Nweze: Contentious issues & Responses in Gmurry
Evidence Law In Nigeria. [Institute for Developme8tudies:
University of Enugu] 2003.

G. Eche Adah: The Nigerian Law of Evidence [Maltise Press
Limited: Lagos] 2000.

Hon. Justice P.A. Onamade: Documentary Evidencese€aand
Materials [Philade Co. Ltd: Lagos] 2002.

The Evidence Act 1990 and The Evidence Act, 2011.
The Black’s Law Dictionary, 8 Edition.
3.5 Possible Answers to Self-Assessment Exercises

Similar fact evidence is receivable in exceptiosaliation where it
shows that those other offences share with thenoéfeharged common
features of such an unusual nature and strikinglagiy that it would
be an affront to common sense to assert that thelasity was
explicable on the basis of coincidence.
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MODULE 2

Unit 1 Hearsay

Unit 2 Exceptions to the Rule against Hearsay |
Unit 3 Exceptions to the Rule against Hearsay Rule

UNT 1- HEARSAY
Unit Structure

1.1  Introduction
1.2 Learning Outcomes
1.3 Hearsay
1.3.1 Definition
1.3.2 Why Hearsay Evidence is inadmissible
1.3.3 Scope of the Rule
1.3.4 Rule against Hearsay
1.4 Summary
1.5 References/Further Reading/Web Sources
1.6 Possible Answers to Self-Assessment Exercises

1.1 Introduction

Hearsay is the testimony by a witness of what offegsons have said,
not what he or she knows personally. It is aestant which is not
made by a person while giving oral evidence in@peding and which
is tendered as evidence of the matters stated g€heral exclusionary
rule of hearsay evidence is that such a testimenyoi evidence. The
reasons may be that what the other person hadssamt put on oath;
the person who is to be affected by it has had pmodunity to cross-
examine him or her; it is also not the best evigenévhen faced with
the issue of hearsay, you should considex r¢ttevance of the
items of the evidence and the interest shdwnthe party in the
statement.

If you are consulting English books on evidenceu y&hould pay
attention to the age. The hearsay rule in criminals has undergone
enormous revision in the U.K. it is no longer lied except and in the
interest of justice by agreement, statute or comtawnunlike Nigeria.

The U.K recognizes first hand, second hand or plelthearsay. The
hearsay rule has been abolished in the English @igceedings. In
Nigeria, the exclusionary mile is still a fundamamnpart of the Law of
Evidence in both civil and criminal proceedingdn this unit you shall

learn in some detail “This great hearsay Rule”, aadasic principles.

44



PUL446 LAW OF EVIDENCE II

You will be empowered to justify, with sound reasgnor otherwise,
the desirability of hearsay rule in the Nigeria LafAEvidence.

1.2 Learning Outcomes

Under this unit, we have been able to define tiven téHearsay”,
Identify the circumstances when hearsay evidenke applies and the
application in the real sense of Legal Practice.

1.3 Hearsay
1.3.1 Definition of the Rule against Hearsay

Literarily, hearsay is, what a witness has heanthflanother person of
what the accused or defendant has said, not irptegence or to the
hearing of the accused or defendant. Traditionalyestimony that is
given by a witness who relays, not what he or stens personally, but
what others have said and is therefore dependerthemredibility of
someone other than the witness.

According to Black’s Law Dictionary, "5 edition, hearsay evidence is
the evidence of a statement that was made otharlth a witness while

testifying at the hearing and that is offered tover the truth of the

matter stated. It has also been explained to nfeatestimony in a court

of a statement made out of the court, the statetneiny offered as an

assertion to show the truth of matters asserteckithand thus resting

for its value upon the credibility of the out-ofta® asserter

According to Aguda, hearsay generally means arseig written or
oral, made by a person, who is not called as aes#nAn oral or a
written statement by a person who is not calle@d astness; Evidence
of what someone else has said is known as “heargiagnce”.

Hearsay are assertions of persons, who are netcadl withesses, made
out of court in which they are being tendered Fa purpose of proving

the truth or falsity of the facts contained in tassertions (oral or

written). The law of Evidence forbids a witnessrépeat in court any

statement (oral or written) made by a third partyows not called as a

witness for the purpose of proving the truth of thets stated. That

would be ‘Hearsay'.

Statutory definition of hearsay:
By Section 37 Evidence Act 2011Hearsay Evidence has been defined
as follows:
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Hearsay means a statement-

(@)  Oral or written made otherwise than by a witness an
proceeding; or

(b) Contained or recorded in a book, document oy aecord
whatever, proof of which is not admissible unttee provision
of this Act (Evidence Act, 2011), which is &xed in evidence
for the purpose of proving the truth of the mastated in it.

1.3.1.1 Examples of Hearsay statements Scenario:

A policeman sees a man jumping down through a window from a
building and pursues him. He catches up. The& mesists and
engages the policeman in a fight. Zubairu obseitalil

Zubairu reports to the students Counsellor what saev. (Direct
evidence), the students Counsellor tells the Daresthat Zubairu told
her, Zubairu was not present (first degree hearsapu Katto and Igwe
were present. At home Igwe told his wife that Zub said that one
policeman beat up a man near independent squae (®econd degree
hearsay). Kalto told her friends one of whom infed Jane (third
degree hearsay) that there was a fight earlidreérday where the police
as usual just beat up one man.

Do you notice the discrepancies in the in the cgifé statements by
different persons concerning one and the sameeantidlt is for this
reason that hearsay is suspect.

Self-Assessment Exercise 4

Attempt these exercises to measure what you have learnt so far. This
should not take you more than 6 minutes.

1. What is hearsay evidence?

Hearsay includes oral or written statement or condat:

Nike and Ope are sitting on a bench in a fieldhat NOUN Special
Study Centre. Foluke and Adeola are standing dpariat a hearsay
distance. Listen to their conversation.

Nike : Ope “Lets go, it has begun to rain.

(Adeola hears what Nike has said. Ope puts ondiercape

Foluke, Adeola: “The rain is heavy O!”

In the proceedings in the Court, the state of teather is in issue. The
prosecution proposes to call the following witnesedepose to certain
facts.
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Nike: To say that it rained because she remendgsgiisg to Ope, ‘Lets
go, it has begun to rain”

Ope: To say it rained that day and she had t@puter rain cap
Adeola: To say it rained that day because hednhBidte say to Ope
“Let’s go, it has begun to rain”.

Foluke. To say it might have rained at the timeaose he remembered
vividly saying to

Adeola, her friend: The rain is heavy ol.

You may need to test each of these oral statententee how the
hearsay rule operates. Nike’s statement to Opgs ‘@, it has begun to
rain” is what she perceived with one of her senrsedat she saw; it is
direct, and admissible.

Ope’s conduct (putting on her rain cap) is alsediand admissible.
Adeola repeated what someone else (Ope) has saidl@uhe court. It
is direct evidence of what Ope has said and to él&nt, direct and
admissible. But it is hearsay if the object afdering the evidence is to
prove the fact that it rained.

Foluke’s statement is evidence of her previousestaht or conduct. It
is a statement or conduct in the nature of hear#iag.not admissible as
proof of the truth or falsity of any fact containedsuch a statement or
conduct.

1.3.1.2 Validity of the reasons for excluding heaay evidence.

Arguably some of the reasons above are practicallid. Some do
raise dust.

Suppose an investigating Police Officer (IPO) igestigating a case of
stealing (theft) against X; Y said to him, | sawaning away with the
type of article in question. Such a “valuable” nasion by the IPO is
however, hearsay.

The Evidence Act makes provision for admissionwflence of certain
hearsay statement of relevancies under specifieditons and these
include:

1. Statements of relevant facts by person who canaaotdied as
witness (Section 39).

2. Statements relating to cause of death (Section 40)

3. Statements made in the course of business (Seklipn
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4. Statement against the interest of its maker (Sedk)

5. Statements by opinions as to public rights, custam$ matters
of general interest (Section 43).

6. Statement relating to the existence of a relatigngbection 44)

7. Declarations by testators (Section 45)

8. Statements of facts made in a prior judicial proasgs as proof
in a subsequent judicial proceeding (Section 46)

9. statement made under any criminal procedure ldgialgSection
47)

10. Depositions at preliminary investigations or conosienquest
(Section 48)

11.  Written statements of the investigating Police c&ffs (Section
49)

12.  ENTRIES in Gazettes, Books, Maps, Acts/Laws rtiieates,
Judgments of Courts convictions etc. (Section 5D-6

All these above mentioned are the exceptions tdh#aesay rule which
shall be fully discussed in the next units.

1.3.2 Scope

Hearsay rule does not and should not exclude fadtserefore a fact
that is relevant does not become irrelevant mdyetause the party
seeking to adduce evidence of it has adoptedthod which the court
does not accept.

Hearsay rule is a means of proof or of providingtipalar facts. It
proscribes a method of proving them. In an erarwhesubstantive
justice is taking precedent over procedure, theatcshould apply also
the blue pencil rule, excising irrelevant aspedtsro assertion (oral or
written) and receive relevant facts.

You would have noted that hearsay connotes not aitgubut a
purpose. You may repeat a statement as many @®e®u choose,
what matters is your purpose and to the relevahtdeedtem.

A statement may be made for the following purposes:

a) To establish the truth of what it states, if thédewnce is adduced
for the purpose of establishing or deconstructing truth or
falsity of the averment, (the truth or falsity ohat was stated).
It is hearsay and must be exclude®& v_Sparks (1969), R v
Turner (1975) Q B 834

b) Some other reasons: If the evidence is adducedrdgepor
emphasize the fact that such averment was madg #tis not
hearsay but a direct and an original eviderfsgbramanian v
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Public Prosecutor (1956) | WLR 965: Mawaz Khan v he
Queen (1967)

A statement made in a particular context may bdopeative and
capable of affecting the state of another’s mind subsequent conduct;
Examples are words of incitement to commit crimakenor accept an
offer in a contractual transaction. Such statdmane excluded from
the hearsay rule.

So also is a statement by an accused if it isthier purpose of
explaining his or her answers to the police as aghis or her conduct
when charged (Subramanian case) Woodhousiall (1980)

1.3.3 The Rule against Hearsay.

The Evidence Act, 2011 Section 38: Hearsaye r stipulates
expressly that “hearsay evidence is not admisstept as provided
for in the Evidence Act 2011 itself or by any otlpeovisions of this or
any other Act.

According to Section 126 (a-d) Evidence Act 20hE, tgeneral rule is
that oral evidence must be direct; and excdpe content of
documents, all facts may be proved by oral evideticprovides as
follows:

Subject to the provision of Part Il of the Eviden&ct (Relevance and
Admissibility by certain evidence) oral evidencelkhin all cases,
whatever, be direct if it refers to:

(a)  a fact which could be seen, it must be the evidefee withess
who says he saw that fact.

(b)  to a fact which could be heard, it must be the @vig of a
witness, who says he heard that fact

(c)  to a fact which could be perceived by any otherssesr in any
other manner, it must be the evidence of a witndss says he
perceived that fact by that sense or in that manner

(d)  if it refers to an opinion or to the grounds on atithat opinion
is held, it must be the evidence of the persohp holds that
opinion on those grounds.

The rule against hearsay consists in truth of tefmasate rules:

(@)  The rule requiring evidence to be first hand: Thuke demands
that evidence must be given by the percipient, bezaf the risk
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of the evidence being altered as it passes fromvaireess or
potential witness to another.

(b)  The rule requiring evidence to be given orally ioud: This
presupposes that evidence must be given in theesstrbox,
because of the importance attached to the Oathiocagiving the
opposing party or parties the opportunity to cresamine.

At common law, former statements of any person drebr not he is a
witness in the proceedings, may not be given idewe, if the purpose
is to tender them as evidence of the truth of théteéns asserted in them,
unless they were made by a party or in certainuoistances by the
agent of a party to those proceedings and corstgdimissions of fact
relevant to those proceedings. (Phipson 12 Ed.3. 26

This is identical with the hearsay rule in Nigeria.The rule is to the
effect that: an assertion other than one made pgrson while giving
oral evidence in the proceedings is inadmissiblevadence of any fact
asserted.

In Utteh v_State (1992) 2 S C N J (Pt. I) 183the Supreme Court
of Nigerian quoted with approval the judgmeat this Judicial
Committee of the Privy Council in Subramaniad Public
Prosecutor, where the rule was expressed thus;

“Evidence of a statement made to a witness by @&guerwho is not
himself called as a witness may or may not be lagais is hearsay and
inadmissible when the object of the evidence isstablish the truth of
what is contained in the statement. It is not hawnrand is admissible
when it is proposed to establish by the evidenog,tme truth of the
statement, but the fact that it was made”

3.3.4 Assumption

Hearsay has been described in terms of “statemeém® have glossed
over the term: “statement”. We have been guiltyfadée assumption
that you know what a “statement” means. You shbel¢areful always
to guide against false assumptions? Be critibalut terms.

What is a statement? — A statement is an assewbat is an assertion?

For the purpose of evidence, does a statemensertas include?

- Any representation of fact or opinion madg & person by
whatever means (including statement, non-statenassertive,
non-assertive etc)?

- Statement only: i.e. representation by words?
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- Non-statement: representation made in a sketchtopfio or
other pictorial form - Assertive statement: Ifiggble and
complete statement?

- Non-assertive: i.e. incomplete statement, natestient like a
pictorial form of statement, sketches, photo-x, greetings,
commands or questions, which tend to have implgsegions?

These may be wider than the present scope of the w&atement for
future development of Law of Evidence. What thea iStatement’?

A statement is any representation of fact guinion made by a
person by whatever means; and may be assertime-assertive or
mixed. The English court has held that hears@tement identifying
marks on article infringes the hearsay ruPatel V Comptroller of
Customs (1965). Compare also R v Brown (1991) andRite (1963).

Hearsay are assertions of persons, who are nedcadl withesses, made
out of court in which they are being tendered e purpose of proving
the truth or falsity of the facts contained ine thassertions (oral or
written). In the law of Evidence hearsay is not &#ible. However,
there are, as we shall see later some statutogpéros. The Court also
may, in exercise of its discretion, admit hearsagence if the couris
satisfied that the interest shown by the party lie statement is
probative, regardless of the truth of its conteRt:v LYDON, (1987),
AND R V MCINTOSH (1992).

Problems, however may arise as to whether theegs of identifying
the marks on articles amounts to hearsayrhe answer may well
depend on where it pleases the court to draw toederies of the term
“statement” Does it include both statement and non- statement,
assertive and non-assertive?.

1.4 Summary

In this unit, you learnt about the type of eviderlagwn as the hearsay
evidence; and what the rule is. Section 37, Evadefct, 2011 defines
it as a statement; oral or written made otherwhsan tby a witness in a
proceeding or contained or recorded in a bookudwnt or any record
whatever, proof of which is not admissible undex pgrovisions of the
Acts, which is tendered in evidence for the puepas proving the truth
of the matter stated in it. You need to be caredbbut: False
assumptions and be critical about language andirtefogies. You are
encouraged to make a practice of making your owamgmes of
statements that would be caught by the hearsay Irulithe subsequent
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unit, you shall learn the exceptions to the genedal, which have either
been developed by the courts or created by statutes

Activity

Read the following cases:

(@)  Subramanian v Public Prosecut@®%6),WLR. 965

(b) R v Turners (1975) 60 Cr App R.80

1.5 References/Further Reading/Web Sources

Allen C and Guest S (2004) Evidence, Universityohdon.

Aguda, T. (2007) The Law of Evidence. SpectrunwISeries, Ibadan
Phipsons on Evidence 12th Ed

Afe, B. (2001) Law and Practice of Evidence in Nige

1.6 Possible Answers to Self-Assessment Exercises

Hearsay evidence is what a witness has heard froother person of

what the accused or defendant has said, not irptegence or to the
hearing of the accused or defendant.
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UNIT 2 EXCEPTIONS TO THE RULE AGAINST
HEARSAY |

Unit structure

2.1 Introduction

2.2  Learning Outcomes

2.3  Exceptions to the Rule Against Hearsay 1
2.3.1 Statements made by Persons who have siede di
2.3.2 Statements made in the Cause of Business.

2.4  Summary

2.5 References/Further Reading/Web Sources

2.6  Possible Answers to Self-Assessment Exercises

2.1 Introduction

In the last Unit, you learnt about the esebnary rule of hearsay
evidence — its definition, scope and justificat As evidence of
what a withess has heard another person, tiet defendant or the
Counsel say, not in the presence or hearifighai defendant or
accused, hearsay evidence is generally inadmassidbwever there are
a large number of statutory exceptions to this.rofeu will be learning

some of them in this unit particularly as the rudéates to statements
made by a deceased person on different situatiolife i

2.2  Learning Outcomes

This Unit is set out to enumerate instances wh&temments made by
deceased persons would be regarded as an excéptioa hearsay rule
and all other allied matters.

2.3  Exceptions to the Rule Against Hearsay |

As earlier stated, “Hearsay Evidence” is an orawoitten statement,
made by a person, not called as witness or ars@&it contained or
recorded in a book, document or any record whatepeoof of which

is not admissible under any provision of the Evigerct, which is

tendered in evidence for the purpose of provirgttuth of the matter
stated in it. (See Section 37 of the Evidence2Btl). Generally
hearsay evidence is excluded and held inadmisdiole evidence

except as otherwise provided for or permitted enEvidence Act or any
other legislation (See Section 38 Evidence Act 2011

53



PUL446 LAW OF EVIDENCE II

The exclusionary rule in both the Evidence Acts £2@hd 2011 are
substantially similar, and as Aguda has said:

‘The general rule is that a witness can give evageonly of facts of
which he has personal knowledge, something, hwhibe has
perceived with one of his five senses. Hiestant must be accepted
as prima facie evidence of his possession of snowlkdge for there
would be an infinite regress if this fact hadbt® proved by another
witness’.

There are a large number of exceptions to this rgémale. Some of

them are listed as follows:

l. Dying declaration Section 40 Evidence Act 2011

1. Statement made by a deceased person in the ordinarge of
business Section 41 Evidence Act 2011

1. Statement by a deceased person against his pegc(fancial)
interest Section 42 Evidence Act 2011

Iv.  Statement as to pedigree by a deceased personorSebti
Evidence Act 2011 V. Facts showing the existerica state
of mind or bodily feeling.

vl.  Admission and confession Part Ill, Evidence Act 201

vil.  Depositions taken at the preliminary investigationer certain
circumstances.

vill.  Statements contained in Public documents SectiokbB@ence
Act 2011

IX. Statements accompanying and explaining an act fgyrpart of
res gestae. Applicable by Section 4 Evidence Adt120

X. Statements of affidavits especially in an origingtisummons or
interlocutory proceedings.
Xl.  Other matters eg. Status, complaints in sexdahoés.

We shall discuss some of these exceptions in grdatail.

2.3.1 Statements made by Persons who have sinceddiSee Section
39

Among the exceptions to the rule of exclasis the statement
made by the following persons:

. Person who has since died. Section 39

. Person who is beyond the sea

. Person who is unfit as witness (i.e. incapableivihg evidence

. Person who is kept out of the way by the adversg pa

. Person who cannot be identified or found.

. Person who cannot reasonably be expectedhaee any

recollection of matters relevant to the accuracytherwise of
the statement.
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. Person whose presence cannot be obtained withoarmnannt of
delay or expense which, in the circumstances ofdase, the
court considers unreasonable.

It is not every statement made by persons in thegoay listed above
that is admissible. The particular statement ima@ssiust be one of the

following:

. Statement made by them in the course of business
. Statement made by them against their own interest
. Statements as to Pedigree

. Statements as to Public and General Rights

. Statements by testators

. Dying declarations.

2.3.2 Statements made in the Ordinary Course of lsiness.

A verbal or written statement made in the ordinzayse of business by
a person, who has since died is admissible in pwbédcts which was

the person’s duty to state on record. The Evidé&ute2011, Section 41

states:

“A statement is admissible when made by a persothén ordinary

course of business, and in particular when it cetssof any entry or
memorandum made by him in books, electronic deke in the

ordinary course of business or in the discharggmffessional duty, or
of an acknowledgement written or signed by hinthef receipt of

money, goods, securities or property of &md or of a document
used in commerce written or signed by him or efdhte of a letter or
other document usually dated, written or signedhiny-

Provided that the maker made the statement contempously with
the transaction recorded or so soon thereafter thatcourt considers it
that the transaction was at that time still freathis memory”.

In essence for a statement in issue to become sithheisyou need to
establish to the satisfaction of the court that:

1. The statement is written or verbal according to toairse of
business in question and it is relevant fact.
2. The maker of statement died before the engd of the

statement became necessary.

3. The statement relates only to the acts of the pemsaking it and
to no one else’s.

4. It must have been made in the course of his odtsr.
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5. If the statement is not made contemporaneouslyust have
been made within a reasonably short time of théopeaance of
the acts. (The court has rejected a record ofstotliwhich was
made two days after the collision. Conversely, #oenitted a
drayman’s record of delivery of beer made in theengvg
whereas the delivery was in the morning).

6. There must be a duty to act and to report or resoath act.

7. The duty must be owed to a third party and theoactecorded
must have been performed by the maker him or Hersel

8. The statement is only admissible as to the matievsred by the

maker’s duty.

Electronic device is an innovation bringing lawesidence in line with
contemporary development. Unlike the old law, Bvedence Act 2011
demands that the statement has to be made contengomsly with the
transaction. The addition of the clause ‘or sonsthereafter that the
court considers it likely that the transaction vaashe time still fresh in
his memory” reflects judicial decisions such thatcan be said that
except for the introduction of electronic devichere is no material
difference between the old and new law of evidence.

The Common Law requires additional pre-conditioat tthe statement
must have been made without any motive or intdcestisrepresent the
facts at the time of making the statement. The &wig Act is silent on
this.

In R v TAORIDI LAWANI (1959), The Prosecutor sought to
tender in evidence a Police Report Book” in wihentry was made by
a Police officer who has since died. The book was“a public or
other book.” The deceased Police Officer did natpeally perform the
acts he had recorded. The statement was held alllaissThe grounds
for allowing the entry was that the decea&@dice officer made it
in the cause of his business and that the eelfayes to matters within
his personal knowledge.

Suppose in a criminal proceeding, the place ofsarh@as become an
issue requiring proof. Can the prosecutor prove thy putting into
evidence a warrant by a deceased constable corgauoch a record?

The short answer is ‘No’. The reason is simplyause there is no duty
imposed on the deceased to record the place aftavrea warrant of
arrest.

Admissibility of a statement of the category inadigrse is of limited
purpose. The statement is not accepted as protbieoivhole contents.
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They are evidence only of these facts, which atkiwthe maker’s duty
to record or report.

Self-Assessment Exercise

Attempt these exercises to measure what you have learnt so far. This
should not take you more than 6 minutes.

1. Mention three exceptions to the hearsay rule

2.3.3 Statement Against Person’s Own Interest

This is under Section 42 Evidence Act, 2011. Aestant is admissible
where the maker had peculiar means of knowing th#emnstated and
such statement is against his pecuniary or pr@psienterest and

(a) he had no interest to misrepresent the matter or
(b) the statement, if true, would expose him to eithininal or civil
liability

Section 42 (b) is novel, as it is not containethim Evidence Act prior to
2011.

Such statement as will be admissible under thissencludes:

*» The statement is admissible to prove collateraltengtprovided
some part of the statement is against the makaesast.

*» The declarant must have known that the declaratias against
his or her interest, at the time when it was made.

o It is not sufficient to show that the statement vegminst the
maker’s general interest.
o It must have been against his or her pecuniary roprgetary

interest. For instant, an admission by a clergyntiaat he
performed irregular marriage ceremony is unrelategecuniary
or proprietary interest and therefore inadmissible.

L It is sufficient that the statement was prima famdatrary to his
or her pecuniary or property interest even if tefaturns out to
the contrary.

o Pecuniary or proprietary interest encompasses:

. A statement that the maker owes money

. A statement that the maker has received money dwéuaim or
her contrary to his or her pecuniary interest.

. A statement tending to lessen the maker’s inténgstoperty.
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2.3.4 lllustration

A statement that the deceased paid reradmmissible to rebut the
presumption of ownership of the property.

T seeks to renew his tenancy of Baba’'s premisegromises to pay the
rent the next day, pleading that he forgot his deelgook in the office.
In anticipation of T paying him the rent the nesydBaba issues out a
receipt to T. T defaults and shortly afterwardsdie

Baba’'s representatives seek to recover his unpend from T who
resists the claim and seeks to produce the reasipvident of payment.
Once it is shown that the maker knew that the staid, at the time it
was being made, was against his or her interestntiter is settled.

There is the inclination to hold that the statemegainst one’s interest
is probably true, otherwise it would not be madée reasoning is that
no reasonable person would, in the nature of huitn@msaction, be
expected to make an untrue statement against hisranterest.

You need to note that in relation to a statemeairsg one’s pecuniary
interest, the motive to represent or mis-represemntot an essential
condition precedent to its admissibility.

A statement against interest which contains coltmatters, which are
connected with the statement against interestdisissible even if it
favours the interest of the maker as well.

The statement need not necessarily be contemparaneith the facts
stated.

There is a high authority for the views that thekeramust have
personal knowledge of the facts stated, as thergudicial decisions to
the contrary. SeSUSSEX PEERAGE CASE (1844) 11 CL. & F. 85
In that case, a clergyman who has since died matig@ment exposing
him to the risk of a criminal prosecution for irtdgr celebration of
marriage. The House of Lords held that the stetd did not come
within the exception because the interest ef ¢kergyman thus
affected was neither pecuniary nor propriet&se alsSCREASE v
BARRATT (1835) 1 CR. M. & R. 919

Examples of cases where statements against pegunigrest have

been accepted are:

1. Taylor v_Wiliams (1876). In this case, the deceased made
entries in his day book stating that he made a lwaX and
admitting also the repayment of interest and repmanof the
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loan to him, leaving some balances outstanding. thert
admitted all these entries on the ground that the
acknowledgement of receipts of interest and repaynoé the
loan to him were declarations against deceasedhpegunterest.

2. Higham v Ridgeway (1808) 10 East 109The deceased was a
male mid-wife. = He made entry in his dairy acknesging
payment for the birth of a child on a peculiar d&yis entry was
admitted being a declaration against the deceassdinpary
interest.

Examples of a declaration of proprietary interestiustrated in
Sly v Sly (1877) [as cited in Nwadialo] andDbawale v
Williams (1996) 12 KLR (Pt. 46) 2123

In Sly v Sly, the deceased was an occupant ofd lde apparently held
an absolute interest on the land but had declévaidhie only held a life
interest under a Will with two named persons aschHi@ws. The
declaration was held to be against the deceasddidarant’s) interest
and admissible.

The latter case ddbawale V Williams (1996) 12 KLR (Pt. 46) 2123
was a land dispute. The Supreme Court in tha¢,cadmitted the
evidence of payment of rent to the ancestorgshefdefendants as a
declaration against the proprietary interest tlé Plaintiff's
progenitor through whom they claimed title.

The evidence of statement written or oral, of rafevfacts made by a
person who is dead is itself relevant, where théestent is against the
pecuniary or proprietary interest of the person imgkt and the said
person had peculiar means of knowing the matternaadno interest to
misrepresent it.

2.4  Summary

In this Unit, you considered the Evidence Act, 20%&ctions 41 and 42.
You learnt two exceptions to the hearsay rule. Agithe exceptions to
the rule against hearsay are the statements rbgdé¢he deceased in
the course of business or against pecund@rproprietary interest.
Some decided cases were cited to illustrate theratipa of the
exclusionary rule and the exceptions.
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2.5 References/Further Reading/Web Sources

Nwadialo. F. (1999) 2nd Ed. Modern Nigerian Lai Evidence,
University of Lagos Press, Lagos.

Aguda T. (2007) The Law of Evidence, Spectrum Lai&s, Ibadan.

Afe, B. (2001) Law and Practice of Evidence in NigePrinter, Ibadan.

2.6  Possible Answers to Self-Assessment Exercises

i Dying declaration Section 40 Evidence Act 2011

ii Statement made by a deceased person in the ordinarge of
business Section 41 Evidence Act 2011

iii Statement by a deceased person against his pegc(fmancial)
interest Section 42 Evidence Act 2011
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UNIT 3 EXCEPTIONS TO THE RULE AGAINST
HEARSAY EVIDENCE II.

Unit structure

3.1 Introduction

3.2 Learning Outcomes

3.3 Exceptions to the Rule Against Hearsay Evidence II
3.3.1 Statement as to Pedigree
3.3.2 Statement as to Public and General Rights
3.3.3 Dying Declaration
3.3.4 Depositions
3.3.5 Declaration by Testators

3.4 Summary

3.5 References/Further Reading/Web Sources

3.6 Possible Answers to Self-Assessment Exercises

3.1 Introduction

Hearsay evidence is not, as a general principlaissible in evidence.
In the last unit, you learnt, as exceptions to thike that hearsay
testimony is receivable if it is a statement magléhie deceased in the
ordinary course of his or her business or againstdr her own
pecuniary or proprietary interest. In this unitiyghall learn more of the
exceptions to the general rule. Specifically, yshall be looking at
statements of a deceased person as to pedigrek¢ pigbts, dying
declaration and depositions.

3.2  Learning Outcomes

This unit will consider a whole lot of issues whighcludes: the
examination of the statements as to pedigree, pald general rights
and statements by a testator. It will also consitier Definition and
explanation of the terms: dying declaration, depmsi recent
complaints.

3.3 Exceptions to the Rule against Hearns Evidence Il

Pedigree according to the Black's Law Dictionary, &dition means
lineage, descent, and succession of families, dhencestors from
which a person descends genealogy. It is an acayuegister of a line
of ancestors. Simply put, it means family relatinps Section 44
Evidence Act 2011 relates to statements inglato the existence
of arelationship. It states:
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(1)  Subject to subsection (2) of this section, a staters admissible
when it relates to the existence of relationship logod,
marriage, or adoption between persons as to whiedationship
by blood, marriage or adoption the person king the
statement had special means of knowledge

(2) A statement referred to in subsection (1) of tiestien shall be
admissible under the following conditions:

(a) that it is deemed to be relevant only in a caseviich
the pedigree to which it relates is in issue, aod to a
case in which it is only relevant to the issue; and

(b)  that it must be made by a declarant shown to leted
by blood to the person to whom it relates, orthg
husband or wife of such a person provided that;

(i) a declarant by a deceased parent, that he or stie di
not marry the other parent until after the birth of
the child is relevant to the question of the paitgrn
of such child upon any question arising as to the
right of the child to inherit real or personal
property under any legislation; and

(i)  in proceeding for the determination of the
paternity of any person, a declaration madeaby
person who, if an order were granted, would
stand towards the petitioner in any of the
relationships mentioned in paragraph (b) of this
subsection, is deemed relevant to the question of
the identity of the parents of the petitioner; and

(c) that the statement must be made before thstiquein
relation to which it is to be proved had arisent liudoes
not cease to be admissible because it was madééor
purpose of preventing the dispute from arising.

From the foregoing, it can be deduced that statésnentten or verbal
of relevant facts made by a person, who is deadh@mselves relevant
facts if they relate to the existence of a relagfop.

Under the old law, (unlike the present law) a doentary declaration
relating to a matter of pedigree would be receifethat declaration
would be admissible, had the Evidence Act not bemacted.  The
reason was that it was admissible at Comrhew and therefore
part of the Nigerian law by reason of Section Hajdence Act, 2004.
This is no longer good law because under SectioEvjence Act,
2011, the only evidence now admissible in Nigemathat made
admissible by legislation validly in force in Niger The Common law
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on evidence and judicial decision based on it ¢veotsource of law
which do not form part of Nigerian law have becameffectual.

Self-Assessment Exercise

Attempt these exercises to measure what you have learnt so far. This
should not take you more than 6 minutes.

1. What is the meaning of pedigree?

3.1.2 Requisites for admissibility

An oral or written statement made by a relative qvidr now deceased)
ante litem motam (i.e before the question in refato which it is sought
to be proved had arisen) is admissible to provetarsabf pedigree in
cases of pedigree.

Written statements by pedigree may be found in BarBibles,
engravings in Jewellery, tomb stones, plaguesasdas in the churches.
They commonly relate to dates of births, deaths mrairiages and
legitimacy.

A statement made in order to avoid a future dispuiy not be
admissible.  Why? Because, the chances of theisg lolisputed at all
is already present in the maker's mind and this wapable of
influencing him or her.

The statement must relate to the existentea orelationship, by
marriage, blood or adoption between persons agtse relationship
by marriage, blood or adoption the maker had stph&oiowledge.

The statement may not necessarily be contempouane nor made
from personal knowledge. The statement may beasralritten (e.g. in
the family Bibles or tombstones) or even by awidby treating the
child as legitimate).

Such statement must be one in which:

. The maker must have been related (e.g. by bloodasriage ) to
the person to whom the statement refers

. The case in which the statement is soughbst be one in
which the relationship (i.e. Pedigree) is in issue

. The statement is inadmissible if it is designedstrve the

maker's own interest.
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See the case ¢fAINES v GUTHRIE (1884) 13 QBD 818 H took out
an action for the price of goods sold to whichdeénce of infancy was
pleaded; the date of birth being thus in questioA. statement by the
defendant’s deceased father as to this date madm iaffidavit in a
previous action between different parties, was he&timissible, this
action, not being a pedigree case. As explaibgd Brett, M.R , the
guestions of family, whose son the defendant ,waghether a
legitimate or a natural son, the oldest or yastgor what position he
occupied with regard to the rest of the family alleimmaterial. The
only question is “What was the date of the birthihef defendant”. The
statement by the defendant’'s deceased father iprésent case is prima
facie hearsay evidence and the general rule of ilavthat hearsay
evidence is not admissible and this case does abtwithin the
recognized exceptions to the general rule.

3.3.2 Statement of opinion as to Public and GendraRights or
Custom and Matters of Generalinterest. These include:

1. A statement is admissible when such statemensdhe opinion
of a person as to the existence of any publihtror custom
or matter of general interest, the existentevioich, if it
existed, the maker would have been likely to berawa

2. A statement referred to in subsection (1) shait be
admissible, unless it was made before any owvetsy as to
such right, custom or matter, had arisendgwnce Act 2004
Section 33 (1) (d); Evidence Act 2011 Section 43).

Before the statement is received in evidence, ttlewing conditions
must be satisfied: I. It is admissible only aftéee maker's death to
prove the rights in question.

Il. The right must be a public right or a geneight. A public right is

one enjoyed by the public at large (e.g. the rightise the high way).
A general right is one affecting a defined classtlod population.

Example is the right of common, which affects otfig inhabitants of a
village such as their boundary lines.

It must have been made by a person with competewledge who can
reasonably be expected to have accurate knowledpe éacts.

The subject of the statements must be the existenoen-existence of
the right; No evidence which is neither of its ¢ésrge nor of right, or
evidence of collateral issues or of particular saghich may support or
negate it. For instance, if the right of highwayimsissue, it is not
sufficient to adduce evidence that His Excellertbyg, Vice President of
the Federal Republic of Nigeria planted a tree &wknthis boundary.
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The statement may be oral or written. The faat the maker has an
interest in this subject matter does not rendeistaiement inadmissible
unless it obviously was made to serve his or her mterest.

3.3 Declarations by Testators. This is provided founder Section
45 (1&2) as follows:

(1) The declarations of a deceased testator akisotestamentary
intentions and as to the content of his will arenéskible when:-

a. his will has been lost, and when theregigestion as
to what were its contents; or

b. the question as to whether an existing will is gealor
was improperly obtained; or

c. the question as to which of more existing docusntran

one constitute his will
(2) In the cases mentioned above, it is immatewhether the
declarations were made before or after the makingpss of the
will.

A declaration, written or oral made by a Testaitithez before or after
the execution of his (or her) Will is, in the evaritits loss, admissible
as secondary evidence of its contents.

The contents of a lost Will may be proved by theemce of a single
witness, though interested, whose veracity and ebemgzy are un-
impeached.

Thus, Section 45 allows in evidence, statementpes$ons who have
since died if they relate to declarations by testat The origin of this
rule is traceable to the old caseSMDGEN v LORD ST LEONARDS
(1876) 1 PD In this case, the Will of Lord St Leonard, a Lawvand a
famous judge was missing at his death and the igndas¢fore the court
was the content of the Will. His daughter knew trafsthe contents of
the Will. She was able to quote most of it front reemory. She and
some other witnesses were able to testify as temstnts made by the
deceased before and after the execution of the Wditicerning its
contents. The Court of Appeal held that the stetg#s made by the
deceased before or after he had executed the Wik wdmissible as
exceptions to the hearsay rule.

This decision has been re-affirmed in the cagdGGILLIVARY, RE
(1946) 2 ALL E.R. 301 and also represents the law applicable in
Nigeria.
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3.3.3 Statements relating to cause of death. Thisknown as Dying
Declaration

Dying Declaration has been defined by the BlackasvLDictionary5"
Edition to mean statements made by a person who is lyititgegoint of
death, and is conscious of his approaching deathgference to the
manner in which he received the injuries of whiehi dying, or other
immediate cause of his death, and in referencehéo person who
inflicted such injuries or the connection with sunfuries of a person
who is charged or suspected of having committeththe

This is also defined in Section 40, Evidence AbtlRas:

(1)  Statement made by a person as to the cause othth dr as to
any of the circumstances of the events which redutt his death
in cases in which the cause of the person’s deathes into
question is admissible, where the person who madtelieved
himself to be in danger of approaching death altfltolne may
have entertained at the time of making it hope @fovery
(Identical with Section 33(1) (a). Evidence A€02)

(2) A statement referred to in subsection (1) of tiestien shall be
admissible whatever may be the nature of the pringein
which the cause of death comes into question.

A dying declaration is a statement, not on oatlaroinjured and dying
person who, at the time of making it, believes loimherself, to be in
danger of approaching death, although he or shehaag entertained
hope of recovery as to the facts and circumstantash caused his or
her death.

It is a statement made by the person, who is dedd the cause of his
or her death or as to the circumstances of thesacions which resulted
in his death in the case where the cause of hisesodeath is an issue.
Such a statement is relevant and admissible, dutgethe following
conditions:

The declaration may be written or verbal and ofevaht facts.
Requisites of relevance are as follows:

l. Declarant must have died before the evidence ofi¢uéaration.

1. It is admissible only in trials for murder (homieitiot punishable
with death) or manslaughter (homicide not punishalith
death), where the accused is alleged to have cdbsedeath of
the deceased/declarant.

1. The statement must be made by the victim of thegatl crime
(i.e. the deceased) and must relate to the causes @i her own
death.
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Iv.  The statement must contain some expression of bbprovery
or doubt as to his death. That is, the deceaseldwadat, at the
time of making this declaration, must have belieydaself or
herself to be in danger of approaching death, aihohe may
have entertained hopes of recovery. The trial gudgequired to
make a specific finding that the deceased did déh lfalieve in the
danger of approaching death when making the deidara

V. The declarant must have been a competent witngss dr she
were alive. The declaration must not be or inclhé@arsay; it
may include an opinion.

VI.  The declaration can be oral, or written or by signs

Vil.  Where the declaration is admitted, it must be cetepl It is not
competent to shift the parts that are favouraldmfthose that are
not.

The statement must not have been elicited by lgaglirestions but this
does not necessarily make the declaration inadbhéssall else being
equal.

It is immaterial that the declarant does not diera& prolonged period
of time after making the statement. The princgfleying declaration is
formulated in the belief that in the peculiar cmestances, and in the last
stages of one’s life, one will avoid any furthecasions of sin and when
faced with imminent death, one will tell the trigth he or she may soon
face his or her maker.

Who may record a dying declaration? Any of thedaihg may:
. Any person who happens to be present at the time.

. A Police Officer

. A Medical Doctor

. Other witness(es)

It is not a requirement of law that oath has toatministered but it is
necessary that the records should show the exactiswand the
guestions and answers. If it is possible, it sthdug withessed by the
person(s) present.

Eyre, C.B explained the rationale of this rule@fvs:

“The general principle on which the species of enick is admitted is
that they are declarations made in extremity, wkiean party is at the
point of death and when every hope of this worldaee; when every
motive to falsehood is silenced, and the mind dsiged by the most
powerful considerations to speak the truth; a ditma so solemn and so
awful, is considered by the law as creating an gdtibn equal to that
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when is imposed by a positive oath administerea @ourt of Justice”
( SEE R v WOODCOCK (1789)1 LEACH 500 OR (1789) 168 ER
353)

Activity
From the above teaching, briefly discuss the cambtthat could make
dying declaration admissible in evidence.

3.3.4 Deposition: What is a Deposition?

A deposition may be defined as

l. A witness’s out-of-court testimony that is recordedwriting,
usually by a Magistrate for later use in court or fliscovery
purpose.

1. A written record of the sworn evidence given by #ness, a
deponent, before a Magistrate or other authorizedqm.

1. A statement made on oath before a magistrate the
presence and to the hearing of the accus&dnt down in
writing and signed by the person making it #relMagistrate.

The person making the statement is called the depoand the
statement he or she makes is the deposition.

3.3.4.1 Deposition of witness unable to attend preeding.

Where any person, who is to give a material evidencrespect of an
indictable offence in respect of which a prelimyamnquiry is
proceeding, is suffering from illness or injury,daonable to attend at
the place where the Magistrate usually sits, angistiate shall have
power to take the deposition of such person atplhee where such
person is.

The Magistrate taking the deposition shall putpalities on reasonable
notice of intention to take the deposition, timed glace. Parties present
shall have opportunity to cross examine the with&se deposition is
recorded, read over to and signed by the depomehthe Magistrate.

It is then forwarded to the magistrate by whom giheliminary inquiry
is being or has been held and such deposition $lealireated in all
respects in the same way and shall be consideredllfpurposes as a
deposition taken upon the preliminary inquiry.

A deposition taken down in a criminal proceedingyrba admissible in

a subsequent proceeding in the circumstance, wineredeponent is
dead, insane or too ill to attend trial or kept g\lg the adverse party.
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A number of states have abolished Committal proogeor preliminary

inquiry (or PI) in their jurisdictions on the gradithat:

- It is time consuming

- It is expensive

- Attendant publicity may be prejudicial to the tradlthe case

- Possibility that evidence admitted at the Béfore the
magistrate may be inadmissible at the trial.

- It is prejudicial to the accused

On the other hand, States that have retained Rneligninquiry argued

in its support that:

> It safeguards the interests of the accused by ailppublicity.

> Witnesses, who would not have been, are informedhe
circumstances of the crime for which accused isted and
sentenced

> Publicity prevents secret trial and malicious rumso

> Statutes provide for the admissibility of other tten statements
in criminal proceedings than Committal proceedings.

3.3.4.2 Value and purpose of deposition:
A deposition is a written record of what the depdneas said. It is a

record in the trial in the absence of the depoifehis proved that he or
she is:

. Dead

. Beyond the seas

. Unfit to attend as a witness

. Incapable of giving evidence

. Cannot be identified or found

. Cannot reasonably be expected to have any redohecif

matters relevant to the accuracy or otherwise.
. Being kept out of the way by the adverse party
. Unobtainable without unreasonable delay or expenses

Generally, hearsay evidence is irrelevant and tbereinadmissible.
However, the court may admit, as exceptions tordies statements of
deceased person which amount to a dying declaratistatements
relating to existence of relationship or @eations by testators
among others.

3.4  Summary

In this unit, you learnt more of the exceptionghe rule against hearsay
as enumerated on section 39-40 of the Evidena#, &2011. In
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appropriate cases you looked at the statutecasd law. There are
conditions which must be satisfied before you cawoke o take
advantage of the exceptions. These have beemskéefre you.

3.5 References/Further Reading/Web Sources

Afe. B (2001) Law and Practice Evidence Intec RsitIbadan,

Nwadialo F. (1999) Modern Nigeria Law of Evidendgniversity of
Lagos Press Evidence Act, LFN 2011.

Aguda . T (2007) The law of Evidence: Spectrum
3.6 Possible Answers to Self-Assessment Exercise

Pedigree means lineage, descent, and successitamdies, line of
ancestors from which a person descends genealogy.
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MODULE 3

Unit 1 Estoppels

Unit 2 Competency and Compellability
Unit 3 Privilege

Unit 4 Corroboration

UNIT 1 ESTOPPELS
Unit structure

1.1 Introduction
1.2 Learning Outcomes
1.3 Estoppels
1.3.1 Doctrine of Estoppel
1.3.2 Statutory Provision
1.3.3 Nature of Estoppel
1.3.4 Classification of Estoppel
1.4 Summary
1.5 References/Further Reading/Web Sources
1.6 Possible Answers to Self-Assessment Exercises

1.1 Introduction

The doctrine of estoppels is a heritage from thgliEn Criminal Law,
which bars a party to a suit to renege from or gdime contrary of
which he or she has led another to believe andpbeial case of relying
on a previous judgment as conclusive of the issugsaes in dispute.

Statutory provision relating to Estoppels can henbin part X of the

Evidence Act of 2011, the Matrimonial Causes Adie tFederal

Republic of Nigeria Constitution, 1999 and the Ruté various High

Courts of Justice. We shall refer to them in thmst.u By its nature,

estoppel is an admission — something which the ¢dwevidence

considers as conclusive and parties are rotvedl to plead against
it or advance contradictory evidence. The toansiders it only fair

that a person’s own act or acceptance should ptevenor her from

alleging the contrary.
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1.2 Learning Outcomes

At the end of this unit, the students should be &blhave a full grasp of
the concept of “"Estoppel” which they should bdealo demonstrate on
application to the law of evidence.

1.3  Estoppels
1.3.1 Doctrine of Estoppels.

“Estoppel”, says Lord Coke, “cometh of the FieniVord ‘estoupe’
from whence the English word stopped: It is exhllestoppel or
conclusive because a man’s own act or acceptstoppeth or closeth
up his mouth to allege or plead the truth” (Littket 352a).

There are variances of estoppels ranging from psldpy conduct, by
deed, by larches, by misrepresentation, by negligen estoppels by
judgment. Itis all a question of procedure.

Estoppel may be defined or explained in variousszs;

- A legal result or conclusion arising from asmission which
has either been actually made, or which ldve presumes to
have been made, and which is binding on aliqres whom it
affects.

- A bar that prevents one from asserting a claim ightrthat
contradicts what one has said or done before oit Wha been
legally established as true.

- A bar that prevents the re-litigation of issues.

- An affirmative defence alleging goodaitti, reliance
on a misleading representation and an injurgerimental
change in position resulting from that reliance.

- A rule by which a party is stopped by some previacisto which
he or she was a party or a privy from assertindemying a fact.
It is a rule of exclusion making admissible proofdispute of
relevant facts.

- A rule by which a party to litigation is stoppedrn asserting on
denying a fact. The doctrine of estoppels is tHe ai evidence,
which prevents a party from denying the truth ahsocstatement,
formerly made by him or her. Thus s person wdiddstopped
from denying the existence of facts which he ortshg by words
or conduct led another to believe.

If X by a representation, induces Y to change loisition, X cannot, on

the face of it, be heard afterwards to deny théhtmf his or her
representation.
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Belgore, JSC explained Estoppel as follows:

“Where a person by clear and unequivocal reprgation of a fact
either with knowledge of its falsehood or with tingention that it

should be acted upon or has so conducted Him@at another

would, as a reasonable man in his full facultiesderstand that a
certain representation of fact was intended to b&a upon, and that
other person in fact acted upon that representationvhereby his
position was thereby altered to his detriment, atoppel arises against
that person who made the representation @it not be allowed
to aver that the representation is not whatpnesented it to be”
Oyerogba v Olaopa (1998)”

1.3.2 Statutory Provision

(@) The Constitution 1999.
No person, who shows that he has been tried bycanyt of
competent jurisdiction or tribunal for a criminaffence and
either convicted or acquitted, shall again be tfadthat offence
or for a criminal offence, having the same ingratseas that
offence save upon the order of a superior courtti®e 36 (9).
(b) Evidence Act, 2011
(i) Section 173
Every judgment is conclusive proof, as againgtips
and privies, of facts directly on issue in the ¢assually
decided by the court, and appearing from the judgme
itself to be the ground on which it was based;
(ii) Section 174
(1)  If ajudgmentis not pleaded by way of estopjtel,
is as between parties and privies deemed to be a
relevant fact, whenever any matter, which was , or
might have been, decided in the action in which it
was given, is in issue, or is deemed to be reletant
the issue, in any subsequent proceeding.
(2)  Such judgment is conclusive proof of the facts
which it decides, or might have decided, if the
party who gives evidence of it had no opportunity o
pleading it as an estoppel.
(i)  Section 65

When any action is brought against any personrigthéng done
by him in a judicial capacity, the judgment dele®y and the
proceedings antecedent to it, are conclusive pabdhe facts
stated in such judgment, whether they are or areecessary to
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(iv)

(c)

(d)

give the defendant jurisdiction, if assuming theenbe true, they
show that he had jurisdiction.

Section 169

When one person has either by virtue of an exiswogrt
judgment, deed or agreement or, by his declaratant, or
omission, intentionally caused or permitted anotperson to
believe a thing to be true and to act upon sucleteleither he
nor his representatives in interest shall be althwm any
proceedings between himself and such person or pacton’s
representative in interest, to deny the truth at thing.

Matrimonial Causes Act, 2004. See Section 26 wiiehls with

Condonation and Connivance.

Except where section 16(1) (g) of this Act appliasjecree of
dissolution of marriage shall not be made if théitipmer has

condoned or connived at the conduct constituting fécts on
which the petition is based.

Rules of Court

Most High Court Rules contains provisions to thectfthat:

An application to set aside for irregularity anyeeedings, any
step taken in any proceedings or any documendgnjent or

order therein shall not be allowed unless m&ade within a
reasonable time and before the party applying alesnt any first
step after becoming aware of the irregularity.

What the provisions seem to show is that estoppabt static; but has
continued to expand in different varieties accagdio the facts of each
particular case, and at the same time, breedingrednof problems.
Each of the species may have its own peculiarity @hat you find in
one may not be in the other. For example estdppetcord or by deed
does not bind the statement, but estoppel by cdndoes. Your
consolation is several folds:
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The varieties are all under one proof: “Sonee is estopped
from saying something or other; or doing sommghior other,
continuing or other”. The rationale is that wheemperson, by
words or conduct, has led another to believe imiqular state
of affairs, that person will not be allowed to gack on it when it
would be unjust or inequitable for him or her tosio

The doctrine, whether as a rule of evidence or ke wf
substantive law or in whatever form of estoppeloisted on the
principle of justice and equity that no man shodallowed to
profit from his own act or omission, which the ethside has
relied upon to his detriment or be allowed to raissecond time,
a matter decided in a previous case.
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The notion of estoppel is a combination of sevelamnents such as:

. A clear and unqualified statement, which must ledon:

. The action must act on the faith of the statemerié¢ detriment
to the actor

1.3.3 Nature of Estoppel
1.3.3.1 Estoppel and Rule

Estoppel may be looked at as a rule of evidencauseit is contained
in the statute, e.g. the Evidence Act, Part X ®ac2-64 and Section
169-172.

In LADEGA v DUROSIMI _(1978) Eso, JSC (as he then was)
confirmed that Estoppel “is essentially a ruté evidence; any
relevant evidence excluded by the doctrine esfoppels is
inadmissible.

It is also a rule of criminal Procedure. See tha<titution 1999, CPA
Part 19 and CPC Sections 223-224.

Estoppel looks more like a rule because it is geby statute and also
exclusionary, but unlike a rule, estoppels mayleaged.

1.3.3.ZEstoppel and Substantive Law:

Is Estoppel a substantive Law? A substantive law & a cause of
action. Generally the Evidence Act provides fstoppels and its proof.
The Evidence Act is a substantive law; it contaansubstantive law.
Estoppel is a defence. But estoppel per rem jtaican also give rise
to a cause of action.

Brett JSC inJALE v AG LEVENTIS (1961) ALL NLR 752 said that
“Estoppel is often described as a rule of evideasdndeed it may be so
described.  But the whole concept is more coryecitwed as a
substantive rule of law. See alstDYSTEAD v_COMMISSIONER
OF TAXATION (1926) AC 155.

1.3.3.FEstoppels and Pleadings

Estoppel, as well as the relevant and specificsfantwhich it relies, are
required to be pleaded. Estoppel then is (thougtentirely) a matter of
pleading. Estoppel looks like a rule because iugeby statute and also
exclusionary, but unlike a rule, an estoppel isigés.
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1.3.4 Classification of Estoppels

Estoppel may be classified as follows:
(a). Estoppelin pais
Estoppel in writing
Estoppel by record
Per Lord Denning: West Midlands Police Force & ADb®80)

(b). Estoppel by Representation
Promissory estoppels
Estoppel by deed
Estoppel per rem Judicata
(lyaji v Eyigebe (1987) 3 NWLR (Pt. 61) 533

(c). Estoppel by record
Estoppel by deed
Estoppel by conduct
Equitable estoppel

The various classes depend on the different watgppesl may arise.
The growing nature has made its typology diffidalput into watertight
compartments. Hence Lord Denning likened estappela big house
with growing number of rooms; estoppels pemiudicata, issue
estoppels, estoppels by deed, estoppel bygseptaion , estoppel
by conduct, estoppel by acquiescence, estoppy election, or
waiver, estoppel by negligence, promissory s proprietary
estoppel, etc. What you find in one may not be ébum the others.
What a complexity!

1.3.4.1 Estoppel by Record

Estoppel by record includes:
1. Judgments of the Courts of Record
().  Cause of action estoppels
This is where a cause of action which has beegatitd
upon between the parties and finally determined lbgurt
of record, having jurisdiction in the matter is bght
again in a subsequent proceeding between the sartiesp
(i). Issue estoppels:
Issue estoppels arises where a fact in issue ifirte€ause of action has
previously been decided and the same fact comes egquestion in a
different subsequent suit between the same parties

As regards estoppels by judgment, the generaliptents that:
I it is for the common good that there should de end to
litigation and
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. no one should be sued twice on the same ground

In essence, every judgment is conclusive evidewceof against all

persons, whether or not they are parties, of it ewistence, date and
legal effect, except as to the accuracy of thesimti To create
estoppels, therefore, the judgment must be uracipble, final,

decided on the merit, pronounced by a competsnirt and obtained
neither by fraud nor by collusion.

A judgment is not evidence of a fact, which was dwéctly decided;
e.g. Collateral matters or matters that were idl or merely
inferable from arguments. Accordingly, objectionay be raised when
the other party seeks to tender a judgment as reeedef the facts
decided on the ground that:

I. It is not a formal judgment. It is only aé&l judgment when the
rights of the parties have been determined, eveugth an appeal
is possible

il. It was not decided on merits; e.g. if it wdismissed for want of
prosecution.

iii. It is collusive, fraudulent or forged.

A judgment in rem is adjudication as to the statusondition of some
particular subject matter of a Tribunal, having patent authority for
that purpose. Such judgment is in rem juidicate.g a divorce,
declaration of legitimacy, condemnation of a prize®urt, or
adjudications in bankruptcy. The estoppel thadearin subsequent
proceeding on the same subject is estoppel pefjuditatum — a rule
of evidence whereby a party (or his privy) is pueled from disputing in
any subsequent proceedings, matters which haven badjudicated
upon previously by a competent court betweem and his
opponent.

A judgment is a conclusion for or against all passaf whatever matter
it settles, as to the status of persons or prop#ngy rights or title to
property or whatever disposition of property orqeeds of sale it makes
or other matters actually decided. The reasorh& public policy
demands that questions of status and the like dhmatlbe left in doubt.
For example, A decree of dissolution or itwlbf marriage on the
ground that the marriage has broken down irnedbéy, alters the
status of the erstwhile spouses, and the groundlivoirce binds the
parties and privies but not strangers. Thudiihv Hill (1954) PD 291
W petitioned for divorce on grounds of crueltyegiihg several acts of
violence against H. Dismissing the petition, e tourt held that the
acts as were complained about did not amountrdelty. H later
petitioned for divorce on the ground of W’'s degerti W pleaded
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justification based on acts of violence she hadgaill on the previous
proceedings. Held W is estopped. Also EZENWANI v
ONWORDI (1987) the Supreme Court held that since the issue of
traditional history has been decided in an eadase between parties
on the same land in dispute, it has become issuepms and
inadmissible in a subsequent suit between the gamies.

Res Judicata operates not only against the partynibaffects but also

against the jurisdiction of the court itself. Tparty affected is stopped
per rem judicatam from bringing a fresh actiofob&the court or from

proving anything, which contradicts his previoustsa or declarations
to the prejudice of a party. The plea of igdicata prohibits the

Court from inquiring into a matter already adjudezhupon. Its effect

is to oust the jurisdiction of the Court.

Self-Assessment Exercise

Attempt these exercises to measure what you have learnt so far. This
should not take you more than 6 minutes.

1. What is the meaning of estoppel?

1.3.4.2 Parties

The term ‘Party’ means not only a person e@dnas such but also
one, who, being cognizant of the proceedings @nthe facts that a
party thereto is professing to act in his interafiws his battle to be
fought by that party intending to take the benefithe championship in
the success. 4.3 Privies

In this context, Privy means Privity in blood: de. ancestors and
heirs), privy in Law (e.g. Bankrupt and teesin bankruptcy), privy
in Estate (e.g. Lessor and Lessee). For Priviebind the party, the
party or privies must sue or defend in the samlet @gd character. An
action in a personal capacity cannot createoppeels in a
subsequent action in a representative capacag an administrator.

Hence a civil action will not create estoppel ircraminal proceeding

and vice versa for the obvious reason that paatieslifferent.

A Judgment does not create estoppels for amnsiga stranger
unless he or she knowingly stood by and did ingthto
intervene in proceedings in which he or she hastanest.
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B. Judgments are admissible to prove facts aad lwe used to
corroborate other evidence even though the judgrdees not
amount to an estoppel. Examples can be foundsescaf:

- Bankruptcy (Ex.Parte Anderson, re Tollemache %188

- Divorce (Parrington V Parrington and Atkinson
(1925).
The following judgment would not constitute estolspe
. Judgments obtained by consent;
. Judgment in default of appearance to the writ;
. Judgment of dismissal for want of persecution, ha&ing

dismissal on the merit;
. Consent orders, though obtained by fraud, stoppel the
parties until it is set aside;

Aniagolu JSC explained the consequence as follows:

“A party to civil proceedings is not allowed to nealan assertion
against the other party, whether of facts or legahsequences of facts,
the correctness of which is an essential elemehtsicause of action or
defence, if the same assertion was an essent@ahezit in his previous
cause of action or defence, in a previous beitveen the same
parties or their predecessors in title, and wasedained by a court of
competent jurisdiction unless further matefi@ found, which was
not available, and could not, by reasonabldigdnce, have been
available, in the previous proceedings”.

“So established is issue estoppels in the lawshef ¢common law
countries that it has been held that where a faedision of an issue has
been made by a criminal court of competent jurigdic it was a
general rule of public policy that the use of ailcigction to initiate a
collateral attack on the decision was an abuséhef process of the
court, unless there was fresh evidence”.

1.3.4.3 Judgment in Personam

A judgment in personam is conclusive evidence golfar as the parties
to the suit and their privies are concerned ndy @s the matters
actually decided but also as to the grounds oflésision when these
again come in controversy between the same pa#dies privies.
Examples are ordinary judgment between partiesases of contract,
tort and crime, being against a person and notnaga thing. The
reason is that the public policy does not encourbiigation. The
principle — nemo bis vexare debet — forbids a petsobe vexed twice
over.
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Conditions precedent for estoppel in personam &vaip:

i. The parties and privies against whom the judgmeriemndered
must be suing in the same right or same capaciiy tee former
proceedings.

i The matter in dispute must be the same in bothgeaings.

The judge decides on the question of identity stiegs and the test is
whether the same evidence would support both ation

What this means is that an action in tort will mstoppel an action in
contract arising from the same faults. The dutycafe owed by one
driver to another differs from duty of care owee tpassengers by the
driver.

Estoppel also applies in Administration Aaso Consequently, a
party who has acquiesced in the distribution ofdfurs stopped from a
subsequent application to revoke the letters of iactnation.
However, the fact of a conviction is admissibleivil proceedings.

1.3.4.4 Foreign Judgment

A party who obtains a foreign judgment in his fav@iat liberty to sue
again in the domestic courts.  However, therecm@asions when a
foreign judgment may estoppel a party against wipgigment has been
given. It is ineffectual against a party in whdsgour the foreign
judgment was given. The foreign judgment actamsestoppel, it is
conclusive against the defendant and the domestidwill not go into
its merits or sit over it as an appellate court.

But it is impeachable on the ground of:

. Fraud, collusion, or forgery

. Want of jurisdiction in the foreign court

. That it is not a final judgment decided on the itseof the case
. That it is contrary to natural justice

. That it is contrary to the rules if Private Intetinaal Law.

1.3.4.5 Judgment in rem and judgment in personam.

The distinction between judgments in rem and irs@eam is explained
in DIKE v NZEKA (1986) 4 NWLR 144. Here the Court said:

A judgment is said to be in rem when it is an agjation pronounced
upon the status of some particular thing or jesttb matter by a
tribunal having the jurisdiction and competertogpronounce on that
status. Such a judgment is usually and invayidbunded in
proceedings instituted against something or stibj@tter whose status
or conditions is to be determined. It is thu®ksn declaration on the
status of some persons or things. It is therdfarding on all persons in
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so far as their interests in the status of theqrees thing are concerned.
That is why a judgment in rem is binding on the {ehaorld — parties
as well as non-parties.

A judgment in personam, on the other hand, is @rueht against a
particular person as distinguished from a judgnusdaring the status
of a particular person or thing. A judgment ingmeram is a judgment
inter parties. It creates a personal obligatisrit @etermines the rights
of parties inter se to or in the subject — mattedispute whether it is
land or other corporeal property damaged, but do¢sffect the status
of either of the parties to the dispute or thedhimdispute.

1.3.4 Estoppel by Deed

Estoppel by deed prevents a party to a deed fronying anything

recited in that deed if the party has induced agotb accept or act
under the deed. Indeed, every recital and desmi the deed which
is unambiguous, material and conceded to be bindimgls both parties
to the deed and anyone claiming through them, blytio an action on
the deed.

Hence, parties to a deed and those claiming ui@en tannot deny the
statements of fact contained in the deeds in aombetween the actual
parties to it and in an action on the deed. Témiqular statements of
facts must be material and intended to be bindimghe parties. This
type of estoppels may be challenged on the grouaid t

I. The deed itself is tainted by fraud or illeggali
ii. It was executed under duress
iii. It was executed under a mistake

A recital in a deed acknowledging that one of tadips received some
money is merely an evidence of payment, does maiteran estoppel.

Self-Assessment Exercise

What is the effect of the deed so far as estogpebmncerned?

1.3.5 Estoppel by Conduct

When one person has either by virtue of an existiogrt judgment,
deed or agreement or by his declaration, act assiom, intentionally

caused or permitted another person to believeng tioi be true or to act
upon such belief, neither he nor his representativmterest shall be

81



PUL446 LAW OF EVIDENCE II

allowed, in any proceedings between himself anch erson or said
person’s representative in interest, to déng truth of that thing.
Except for the additional phrase “either by virtokean existing court
judgment, deed or agreement or” estoppel meanstesbethe same as
it was prior to 2011.

Whereas Section 151 Evidence act 2004 refers tolddsions, act or
omission” Section 169 of Evidence Act 2011 haganded this to
include court judgement, deed or agreement.

Estoppel by conduct implies that when a personhibyor her conduct

induces another to alter his position upon someesgmtation made, the
law precludes him or her from denying the fact whie does represent
to exist.

Estoppel by conduct arises in a contractual relahgp between parties
e. g. between a mortgagee and mortgagor, leasaorlessee, bailor
and bailee, licensor and licensee. Where thlationship exists,
estoppel would operate in situation where:

*» A mortgagee allows a mortgagor of property to remai
possession and sell in execution to satisfy modgagudgment
debt with knowledge of seizure and intention td. sel

S Lessee or bailee denies title of licensor or ba#spectively.

Estoppels in pais operates under the following dards:

. These must be a representation by words (spokevritien) or
conduct of some existing fact. In this context, dwet includes
silence when there is a duty to speak. A statémepromise as
to the statement of law, or of intention in futuseineffectual :
Kelsen v Imperial Tobacco Co (1957), Jorden v Mofi€354)

& The representation must be clear, precise, and alifigd.
Territorial and Auxiliary Forces v. Nicholas (1949Fanadian
and Dominon Sugar Co v Canadian West Indies Steigssitd
(1947) (Lower v. Combank Ltd (1960).

<8 It must be a representation of fact not LaWerritorial and
Auxiliary forces V. Nicholas (1949), Leslie v SHi€1914).

& The representation must be such that a reasonaduhe would
believe it and act upon it. Freeman v Cooke (1848\vever, a
“reasonable man” is not credited with the knowledgethe
intricacies of modern hire purchase finance (Lowkambank
Ltd. 1960). It suffices that the representatioreamt the
statement to be acted upon or at least have saictedlhimself
that a reasonable man in the position of the reptes would
take the representation to be true and believeithaas meant
that he should act upon it.

DS

R/
e

DS
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< The representation must have been made with irtteatt the
other party shall act on it. Mere negligent stammin an
atmosphere where there is no duty of care is niftcsnt:
Seton v Lafone (1887), Henderson v Williams (1895)

& The party to whom the representation was made hast acted
on it to his or her detriment  Caroline MorayoOkiode and
others (1942); Conpaye Ado V Musa (1938).

*» He or she must also have suffered damages, and the
representation must have been proximate causecbfdamage.

1.3.6 Estoppel and Bills of Exchange

Estoppel operates on favour of a holder in due smand those who

claim through him or her. Consequently:

*» The drawer is stopped from denying the existendb@payee of
a negotiable instrument and his capacity to endorse

*» The acceptor of a bill of exchange is stopped frgnying the
existence of the drawer, the genuineness of thevelis
signature, and his capacity and authority to dtasviill.

*» The endorser is stopped from denying the genuirsenéghe
drawer’s signature, and any previous endorsements.

1.3.7 Standing By

Amancio Santis v lkosi Industries Ltd & Anor (1942erbill v Akiwei

(1952)

The conduct of ‘standing by is omission to takéi@ts, which ought to

have been taken. It arises, for instance, whene tisea pending action

in Court and a person who has the same interg¢beisubject matter of

litigation as one of the parties, stands by, sessbhttle fought by

somebody else in the same interest, (and failstsoonineglects to apply

to be made a party in addition to that party). Isitaation like that the

person is bound by the result and would not bewatbto reopen the

case.

The doctrine would not apply to:

I A decision against a person in his/her persaaplacity and the
person to be stopped is not privy or cannot be teeltk a party.

2. A person, who during the pendency of an adti@mught his own
action before judgement in the earlier or pendictipa.
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1.3.8 Innocent Misrepresentation

Generally, no damage is recoverable for an innooemtegligent mis-
statement of fact;JERRY v PECK, (1889 Negligence creates
estoppels where the person alleged to bemstbowes a duty of
care to the person setting up the estopp&AMPBELL VISCOUNT
CO v GOLD (1961).

Under the Companies and Allied Matters Act, 12904, directors
may be liable for misstatement in the prospeatfi;® company unless
they had reasonable grounds for believing thatements to be true.

Damages may be recovered from a breach of contmadireach of
warranty in which there has been an innocent misggmtation of fact.

This is based on “a principle of universal plagation that if a

person makes a false representation to ano#met that other acts
upon that false representation, the person whonieade it shall not
afterwards be allowed to set up that what he orsslict was false and to
assert the real truth in place of the falsehoodctviias so misled the
other” — Per Lord McNaughton.

Misrepresentation is a cause of action, but therohecof Estoppels is
not. Rather it is a rule of evidence. On how gsébpperates in relation
to misinterpretation, read the following cases:kgalConsolidated Co
Ltd v Tomkinson (1893) Burrowes Vv Lock (1805); feotson v
Minister of Pension (1949); Combe v Combe (195KB2215

NOTE: There must be in independent cause of adtdomrstoppels to
operate in favour of the plaintiff seeking damagestpppels being part
of his or her evidence.

You own a car or other articles; you allow anottetreat the car or
goods as his or her own; you do not object, wheelblyird person is
induced to buy the car bona fide: By your lachs&$ acquiescence, you
are stopped from claiming the ownership to the car.

3.10 Equitable Estoppel or Promissory Estoppel.

This is a defensive doctrine, which prevents ongypaom taking an
unfair advantage of another, when, through #&efalanguage, or
conduct, the person to be estopped has iddarether person to act
in a certain way, with the result that the othenspa has been injured in
some way. The doctrine is founded on the prinagbleaud.
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It is also called quasi estoppels or promissorgmstls. It is a shield,
not a sword; a defence, not a cause of action. e piinciple of
equitable estoppel was expressed by Lord Caim$he important
case of HUGHES v METROPOLITAN RAILWAY CO (1877)
as follows.

“If parties, who have entered into definitendadistinct terms
involving certain legal results — certain penatdtier legal forfeiture —
afterwards by their own act or with their own consenter upon a
course of a negotiation, which has the affect eidieg one of the
parties to suppose that the strict rights argsi under the contract
will not be enforced or will be kept in suspensdeld in abeyance , the
person who otherwise might have enforced thag®s will not be
allowed to enforce them, where it would be inedpl@éahaving regard
to the dealings which have thus taken place betweseparties.”

In the case, a tenant failed to comply with higllard’s notice to repair
the premises, because he was negotiating for thehase of these
premises. When the negotiation failed, the lartilmught to forfeit the
lease because of the tenant’s failure to comply vilite notice. The
House of Lords held that there is an implied pramisat the notice
would not be enforced as long as the negotiationsimued. The tenant
was therefore entitled to a reasonable time afteir ttermination to
comply with the notice.

The principle was re-affirmed by Denning @ENTRAL LONDON
PROPERTY TRUST LTD v HIGH TREES HOUSE LTD (1947)
KB 130 and COMBE v COMBE (1951) 2 KB 215 OR [1951] ALL
ER 767 where Denning L.J explained that:

The principle stated in the High Trees Case do¢<reate new causes
of action where none existed before. It only prés a party from
insisting upon his strict legal right, when it wdude unjust to allow him
or her to enforce them, having regard to the dgahhich have taken
place between the parties. The principle is that:

Where one party has, by his words or conduct madée other a
promise or assurance which was intended totaffiee legal relations
between them and to be acted upon accordingdy, tonce the other
party has taken him at his word and acted on &,ahe who gave the
promise or assurance cannot afterwards be allowedevert to the
previous legal relations as if no such promisesssurance had been
made by him, but he must accept their legalticela, subject to the
qualification, which he himself has so intucdd, even though it is
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not supported on points of law by any considerabahonly by his (or
her) word.

Equitable estoppel is not limited to representatibfact. It extends to:
o Representation of Intention (oral or written)

& Representation by Conduct

3 Representation by legal relations

*

Equitable Estoppel does not bind promisor achitifim; it endures
only until such time as the promisee should hasenbrestored to the
position he or she was immediately before #peasentation.

If estoppel is based on conduct, the other wouldehacted to his
detriment. (See Lord Denning: 15 M.L.R. pages 1-10)

If a man by his words or conduct wilfully endeavedo cause another
to believe in a certain state of things which tmst fknows to be false
and the second believes in such state of thingsaatsdupon the belief,
he who knowingly made the false statement is esdpom averring
afterwards that such a state of things does nat exithe time. Again if
a man either in express terms or by conduct ma&psesentation to
another of the existence of a state of facts, whielintends to be acted
upon in a certain way, in the belief of the exisemf such a state of
facts, to the damage of him who so believes and, abe first is
estopped from denying the existence of that stafaats. Thirdly, if a
man whatever his real meaning may be, so conduotself that a
reasonable man would take his conduct to mean certain
representation of facts and that it wasruee representation and that
the latter was intended to act upon it in a paldicway, and he with
such belief, does act in such way to his damage fitkt is estopped
from denying the facts of representation (Seedhse ofJOE IGA
AND OTHERS v _EZEKIEL AMAKIRI AND OTHERS
(1976)11S.C.) especially pages 12 — 13).

Thus an Estoppel is a rule of evidence which predua person from
denying the truth of some statement formerly magl&iim or her or the
existence of facts upon which a judgment agdimstor her is based.
Estoppel is a shield, not a sword, a defence; ncause of action. A
party who wishes to avail such estoppels, whilstéltcannot be cause of
action stopped as between a criminal and a citibacthere can be
issue estoppels. Estoppel is based on the rulaldfcppolicy that there
should be an end to all litigations and no one khbe sued twice on
the same ground(s).
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1.4 Summary

In the unit, you learnt about Estoppels in the lafwEvidence — its

definition, nature, classes and effects. You meeference to the
Evidence Act, 2011, section 62 -64, 169- 174 andthe 1999

Constitution, section 36(9). Each class was expthin some detail and
illustrated with examples. Its pitfalls were alsdicated. Even where
there is none, the judge may, in the interest public policy

demand proof of facts in issue. Specificajlyu learnt Estoppel per
rem judicata, estoppel in personam and estoppelsolbguct among
other estoppels. You would have noted that thdrohecof stand by
applies (with certain exceptions) in estoppels stidt if a person is
content to stand by and see his battle fought Inyesme else with the
same interest, he is bound by the result and shooidoe allowed to
reopen the case.

1.5 References/Further Reading/Web Sources
Aguda T, (2007) The Law of Evidence, Spectrum Laseés, Ibadan.

Aguda T. (1998) Law and Practice relating fvidence in
Nigeria, 2nd ed, MIJ Professional Publisheegos

Afe B (2001) Law and Practice of Evidence in Nigerintec Printers,
Ibadan. Evidence Act,2011.

Nwadialo, F Modern Nigerian Law of Evidence, secoadition,
University of Lagos Press.

1.6 Possible Answers to Self-Assessment Exercises
Estoppel is a legal result or conclusion magsifrom an admission
which has either been actually made, or whibk law presumes

to have been made, and which is binding bpeisons whom it
affects.
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UNIT 2 COMPETENCY AND COMPELLABILITY
Unit structure

2.1 Introduction

2.2  Learning Outcomes

2.3  Competency and Compellability Contents
2.3.1 Preamble
2.3.2 Competency and compellability of Witnesses
2.3.3 Compelling and Compellability of Spousepaities
2.3.4 Compellability
2.3.5 Compelling of persons charged

2.4  Summary

2.5 References/Further Reading/Web Sources

2.6  Possible Answers to Self-Assessment Exercises

2.1 Introduction

In this unit, you shall learn about the competeacyg compellability of

witnesses. Competency is the mental ability to ustdad problems and
make decisions, the capacity to understand proegedi whether or not
a witness may legally give evidence in a court peding.

Compellability deals on issues as to whether aassnis obligated to
give evidence at proceedings even against the @fishe witness. In
the discourse you shall learn the rules concermompetency and
compellability; particularly as they relate to pest their spouses,
children, and persons of unsound mind. An attemifitbe made to

distinguish those who are competent or both commpetand

compellable, identify those who are not and thect#.

You will learn about the sharp distinction betweswil and criminal
proceedings in relation to competency and compiétiabf witnesses.

2.2  Learning Outcomes

In this unit the students should be able to idgntiersons who are
competent and compellable and person who maymay not be
competent and compellable witnesses.

The students should also be able to explain theistances in which
the accused, his spouse and children or persodefettive intellect are
both competent and compellable in criminal andl @uwceedings, if at
all.
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2.3 Competency and Compellability Contents
2.3.1 Preamble

The main issue of concern is whether a witness tegglly give
evidence in a judicial proceeding. It is not abdbé question of
reliability. There are legal disabilities forbiddircertain witnesses from
testifying. A very close and ready example is #dcwho by reason of
his age cannot understand the question that ar® gt or her or give
answers that can be understood.

2.3.1.1The General Rule: Read generally Chapter XEvidence Act,
2011

The general rule is that every person is competengive evidence
except the following:

1. Persons of unsound mind and drunken persons whio@apable
of giving rational testimony.

2. A child in civil cases, too young to understand tiagure of the
oath.

3. Persons who will neither take the oath, nor affirm.

All evidence must, as a general rule, be given ath @r affirmation.
Oath is by swearing with the Holy Bible by Chrisisa the Holy Qur'an
by the Muslim and ‘iron’ by the traditionalists.

A witness affirms if he has no religious belief,ibthe taking of an oath
is contrary to his religious belief or if his rabg permits him to take an
oath but compliance with the requirement o tleligion would cause
undue inconveniences or delay.

The following witnesses do not need to swear armaff

o Children of tender years, who do not understanchttare of an
oath, but who understand the duty of speakingrtita.t

o A witness, who is merely producing a document.

& A Counsel or a judge explaining cases in whichshpreviously
engaged.

L8 An accused unsworn statement without cross exammaither
in lieu of or in addition to, his sworn statement.

L8 The Head of State, (not being foreign sovereign)

Any person, who understands an oath or is capablaffioming, is
competent to give evidence. A witness is lawfidlyorn if he or she
subscribes to an oath or affirmation. Both in land practice, any
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conviction based on the evidence of a witness vasoriot been lawfully
sworn is bad and must be quashed

A competent withess may also be a compellable w&ngith certain
exceptions; as you shall see later, spouses areongtellable withesses
for each other in a criminal proceeding.

2.3.2.2 Competency of Children

The competency of a child to give evidence is deteed by a test of
intellect. A child who lacks the requisite inteileand does not
understand the nature of an oath is incompetengite evidence.
However, the Children and Young Persons Act permit®ung child,
who does not understand the nature of an oath ¥e gnsworn
testimony if the judge is satisfied that he or shderstands the duty of
speaking the truth. Such an unsworn evidence diild is not to be
admitted or acted upon unless it is corroboratiedleed, no person can
be convicted upon an uncorroborated and unswodeseee of a child.

In this context, the age of the child is not matlethut the child must:

(i) Possess the intellect

(ii) Fall within the definition of a child, being persander the age of
14 years.

In order to determine whether a child understahdsnature of an oath
(and therefore be competent to give evidence)jutige must examine
the child in the open court.

Self-Assessment Exercise

Attempt these exercises to measure what you have learnt so far. This
should not take you more than 6 minutes.

3. How is the competence of a child determined?

2.3.2 Competency and Compellability of withesses

(a) Witness for the Prosecution
The following are not competent as witnesses ferpttosecution:
l. the accused person
1. the spouse of the accused with certain exceptions
1. persons jointly indicted or jointly tried with tleecused
IV.  spouses of persons jointly charged or jointly twath the
accused
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(b)  Witness for the Defence:
The following are competent withesses for the deden
- The accused person whether charged solely oryointl
- The spouse of the accused person

2.3.2.1 Rights of the accused person

The rule as to competence and compeiligbil

He is a competent witness for him or herself. éfider failure to give
evidence is not subject to comments by the Prosecute or she may
not be called as a witness, except upon his oowerapplication.

If called, he or she may be askedy aguestion in cross-
examination, notwithstanding that it incriminatamhas to the offence
charged.

He may not be asked and if asked shall not be medjuo answer any
guestion tending to show that he has committetheen convicted of, or
charged with, any other offence, or is of bad ctigraunless:

- Proof of the commission or a conviction for thdtert offence is
admissible to prove the present offence as in edgdesystem.

- He or she personally or by his or her counsel askesgstions of
witnesses for the prosecution with a view to essablg his own
good character or has given evidence of his goadacher.

- The nature or conduct of the defence is such a@volve
imputations on the character of the prosecutor be t
prosecution’s witnesses.

Please note the following:

1. By putting his or her character in issue, an aatyssson puts
the whole of his or her character in issue and raaya general
rule, be cross -examined with regards to previooarge for
which he or she was convicted; to bring up evideaseto
statements made at that trial, which tend to canfiith the
evidence in the court trial.

2. It is not all the imputation made on the charactewitnesses for
the prosecution that may or may not put the charact the
accused in issue. For example:

It does not in the following cases where
(a)  The attacks are directed at persons who are nbéparg..
- The presiding magistrate
- The police officer (or a police officer, who doest mjive
evidence)
- The deceased
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(b) If defence merely denies the prosecution’s evidenocwever,
vehemently.

For instance, to say “The Police witness is a liarhothing more than
“pleading not guilty with emphasis”.

A cross examination of a prosecution in the caseapé or indecent
assault to the effect that the prosecutrix conskrgeot an imputation
on her character.

In the important case c8ELVEY v DPP (1968) 2 ALL ER 497the
House of Lord firmly established the following peattire:

l. The words of the statute must be given their omjimaaterial
meaning.

1. It is permissible to cross examine the accused abdracter both
when imputations on the character of the prosecatat his
witnesses are cast to show their unreliability agnegs
independently of the evidence given by them and walsen the
casting of such imputations is necessary to endhileleccused to
establish his defence.

1. In rape cases, the accused can allege consentthantbose
character of prosecutrix, thus seemingly ipigc himself in
peril of such cross examination. But theigssan be said to
be one raised by the prosecution and if what id aaounts in
reality to no more than a denial of the charge esgped, however
emphatic the language, it should not be regardeh asputation
on character.

By giving evidence against any other person, clthngigh the same
offence (i.e. an accused giving evidence of damgimgracter against a
co-accused charged with the same offence). Inctsg, the judge has
no discretion to exclude such evidence even thatsgbrejudicial effect
far outweighs its probative value.

The view has been strongly expressed that theme igeneral rule that
evidence of the bad character of the accusamthot be introduced
where the defence necessarily involves imputati@gainst the
character of the prosecution or its witness. Th& judge has an
unfettered discretion to allow or refuse to peroriiss examination of
the accused in the particular circumstances.

2.3.3 Spouses of Parties

(a) Position of Accused’s Spouses:
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Following a decree of divorce or nullity, spouses aured of
incompetency. They become competent witnesses tHer
prosecution, in matters occurring ‘after’ the decr&€hey remain
incompetent in respect of matters occurring duritigeir
covertures. A decree of judicial separation isffewtual; the
spouse remains incompetent witness. Parties taraage that is
void ab-initio are not affected by incompetencyerab there was
never a marriage.

The rules relating to the competency and compditpbof a

spouse of an accused person to give evidence appilyree

categories of cases, namely:

i. Cases in which a spouse is competent only upon the
application of the accused.

i. Cases in which the spouse in competent without the
consent of the Accused.

iii. Cases in which a spouse is both competemd a
compellable for the prosecution or the defence.

(b)  Cases in which the spouse is competent
A spouse is competent to give evidence upon thécappn of
the accused in cases other than those cases ih Wwaior she is
competent without the consent of the Accused vasll and
those in which he or she is both competamd compellable
for the Prosecution or the defence. In these che#s spouses
must give their consent.

(c) Cases in which the spousse competent without the consent of
the Accused. The following cases are examples iclwé spouse
is not competent to give evidence for the Proseonutr the
defence, without the consent of the Accused.

I. Neglect to maintain or desertion of wife omiidy

. Offence relating to children

ii. Child destruction

iv. Bigamy

2 Sexual offences other than bigamy, indecerdwds®n a
man, and assault with intent to commit buggery.

d. Cases in which a spouse in both competent antbellable.
These are:
l. Offences against the spouse’s property
1. Offences of violence against the spouse
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1. Cases brought for the purpose of enforcing cights
(e.g. public nuisance)

The spouse is competent to give evidence agaiesbtiner spouse in
cases where the health, liberty, or person is ireshl Thus a spouse is a
compellable witness where the other is charged witempting to
strangle his or her, intent to murder him or heausing him or her
grievous bodily harm, maliciously inflictingigvous bodily harm or
attempting to poison him or her with intent to mend

Cases in which the spouse is competent and/or d@abfee include
attempt to commit such cases.

These rules which apply to spouses, are applicahleng the
subsistence of the marriage between the spouses afied the
termination of such marriage. They apply with ddaae to:

- Spouses during the subsistence of marriage

- Ex-spouses (i.e. erstwhile husband or wife who hdiverced)
for offences committed during the subsistence eftfarriage.

- Persons whose voidable marriage has been annulled.

In this context, void marriage is no marriage amdltips to it are not
spouses.

Conversely a marriage still subsists even afterearek of judicial
separation. Thus a spouse’s incompetence to gigerce against the
other spouse is not brought to an end by a dedreelicial separation.

The sum total is that in civil court, both parti@sd their spouses are
compellable witness. The accused is never a cdatpelwitness in
criminal cases. His spouse is neither competentompellable for the
persecution. For the defence, she is competetti@application by the
accused but not compellable.

3.3.2. Defendant

An accused is a competent, but not compellableesgnn his or her
own case or in defence of a co-accused. He isalsot a competent
witness for the prosecution. The following are cetept witness for the
defence:

1. The accused person, whether charged solely othyjoint

2. The spouse of the accused person.
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Suppose after investigation, Police finds X andablé for conspiracy
and X and Z were jointly charged X is competenttastify at the
instance of Z and vice versa. Neither of them aacdimpelled and none
can equally testify for the prosecution.

Suppose instead of charging X and Z jointly, thegy aharged
separately. They cease to be co-accused andecasdd one against
the other.

If a defendant fails to give evidence ins/her own defence (if
when giving evidence, refuses without good seaio answer any
question), the court in determining whethershe is guilty of the
offence charged, may draw such inferences fitwah failure as may
appear proper.

An accused’s spouse is a competent witness fompthsecution, the
defendant and for a codefendant. Where he/shetisharged, he/she is
a compellable witness for the defendant. In retatio some spouse’s
offences, a defendant’'s spouse is compellable wstnéor the
prosecution or for the defendant,

3.5 Securing Attendance

The following forms or processes are available sacuring the

attendance of witness:

(a) The Magistrate’s Courts. Witness Summons:
In the Magistrate’s Courts, a witness summons neajsbued to
compel a witness attendance. The witness is edtid be paid
money or travelling expenses.

(b)  High Court. Attendance of withess may be enforcgd b

(a) Subpoena ad testificandum — This requires the wdrie
attend and give oral evidence.

(b) Subpoena duces tecum — This orders the witnessrtg b
and produce a document.

(c) Habeas corpus ad testificandum — This orders the
custodian of a person imprisoned in consequeneecofil
process to produce the prisoner to give evidence.

(d) Judges Order — This is used where the adcssen
prison awaiting trial or under sentence.
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3.5 Children and Persons of Unsound Mind

In criminal trials a child who understands the dqioesasked or able to
give a rational answer is competent.

3.5.1 Witness

Persons of unsound mind, by reason of the defedheir intellect,
cannot be a competent witness.

A witness is competent if he or she possesses thatanability to
understand the proceedings and make a decision. oHshe is
compellable if there is an allegation to give ewmice Spouses and
children occupy special positions, the law of ewmicke has specified
cases where they are competent, but not compeltabléhere they are
both competent and compellable.

2.4  Summary

Every person charged with an offence, shall be @&iem witness for
the defence provided:

a. He elects upon his own application
b. Failure to give evidence shall not be subject tmmments
c. He may be asked any question in cross examination

notwithstanding that it would tend to criminate hes to the
offence charged.

d. He shall not be asked and if asked, shall not logired to
answer, any Question tending to show that he orcelnemitted
or been convicted of or been charged with any c#enther than
that wherewith he is then charged or is of bad atter.

Unless

. It is to show that he is guilty of the offence aied.

. He asks questions with a view to establsh own good
character.

. He has given evidence of his good character

. Nature of conduct of defence involves imputation tre

character of the prosecutor or his witness.

See section 180, Evidence Act, and 429 2868 of the Criminal
Codes.
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2.5 References/Further Reading/Web Sources
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2.6 Possible Answers to Self-Assessment Exercises

The competency of a child to give evidence is deteed by a test of
intellect
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UNIT 3 PRIVILEGE
Unit structure

3.1 Introduction
3.2  Learning Outcomes
3.3  Privilege
3.3.1 Private Privilege (or Privilege)
3.3.2 Professional Confidence — Section 195
3.3.3 Title Deed
3.3.4 Marital Privilege
3.3.4 Incriminating  Questions or other Confideintia
Communications
3.3.5 Activity
3.3.6 Privilege against self-incrimination
3.3.7 Evidence as to affairs of State
3.3.8 Justification of the Rule
3.3.9 Affairs of State — Section 190
3.3.10 Scope
3.3.11 Objection
3.4 Judicial Privilege
3.5 Statements in documents marked
3.6  Summary
3.7 References/Further Reading/Web Sources
3.8 Possible Answers to Self-Assessment Exercises

3.1 Introduction

The duty of a court is to decide between the pauie the basis of the
evidence that has been demonstrated, canvassedguet in court. In
order to secure a fair trial, all relevant oralalr@and documentary
evidence in respect of the matter before it shtwglanade available for
consideration of the court without let or hindraneénatsoever.

However, such an ideal situation is hardly attai@eahs a witness,
though competent and compellable, may under cediaaqumstances,
claim privilege from answering certain questions faxrm tendering

certain documents. The justification is borne @iypublic policy and to

secure some important benefits such as protedtiagaciety good and
security. In this Unit, you shall learn about jdege in Law of

Evidence.

3.2  Learning Outcomes

This unit will impart into the student a compreheesunderstanding of
the term ‘Privilege’ and its distinction from otheglative terms. This
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unit will also consider the definitions of the texiike “Absolute or state
privilege” and “Private privilege”

3.3  Privilege

Definition of the Term ‘Privilege’

Black Law’s Dictionary defines ‘Privilege’ aa special legal right,
exemptions, or immunity granted to a person os<laf persons, an
exception to a duty. It is that right which is givby the law to a person
and which allows him to refuse to testify aboutaatigular matter or to

withhold a particular document.

Privilege is of two types and these are: Absolut&tate Privilege and
Private privilege or Just privilege

3.3.1 Private Privilege (or Privilege)

There are varieties of privileges. Some of themliated as follows:

a. Privilege against self-incrimination Section 183jidence Act,
2011

b. Communication between spouses during marriage rfiarital
privilege) Evidence Act Sections 182 (3), and 187.

c. Privilege from answering questions, which tend hove that a

spouse is guilty of adultery Evidence Act 2011,tB&cl186.
Judicial communication. Evidence Act,2011, Secii88
Communication made without prejudice Section 196
Communication relating to the deeds and other decis
Other confidential communications, Evidence Actl20Section
189, 191, 192.

© oo

3.3.2 Professional Confidence — Section 195

Issues of professional confidence may arise inemtchnd legal adviser
relationship. An oral or written communicatidretween a client and
his or her legal adviser is privileged andtmei of them can be
compelled to disclose it. It is immaterial thae tblient is or is not a
party or that the legal adviser is a barrister,icgol, or clerk or
intermediate agent of either.

There are conditions precedents to a valid claiprvilege, namely:

l. The legal adviser must have been consulted in tofegsional
capacity

1. The communication must have been made during tisteexe of
the client-legal adviser relationship.
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1. Such communication must be made for the purpos®taining
or giving legal advice and assistance, alifiouit need not
relate to actual, pending or contemplated s

Iv.  The privilege belongs to the client and the leghliser can only
disclose upon his or her consent.

The communications made between a legalsadvand his clients
or any person representing his client(s) preileged provided the
dominant purpose is related to pending orteraplated suit and are
made not only after litigation is anticipated commenced but also
made with a view to such litigation. This extends answers to
inquiries by the party at the request or suggestdnthe legal

prosecution or without any request for the purpofsebtaining a legal

advice or of enabling him to prosecute or defencgetion or prepare a
brief. Certainly a legal professional privilegensn-existent in relation
to communications which protect or facilitate criorefraud.

The object of the communication is connected withe cof the

following:

l. advice as to litigation — pending or contemplated

1. advice as to the questions to be given

1. Advice as to information, that may lead to requiestience.

IV.  Anin-house legal practitioner’s advice to his eoyels.

V. Iltems enclosed with or referred to in comroations
falling into the above categories in circumsemevhere the
items came into existence in the process of givingeceiving
legal advice, provided the original would have bpewileged.

In the case o€ALORIFIC v GUEST (1898) Lindley, MR said:

The principle of the rule of privilege is designedenable a legal advice
to be obtained safely and sufficiently. It doed protect confidential
communication made to priests, friends or servant®©nce a privilege,
always a privilege” it does not end with the teration of the original
client-legal adviser relations.

But see also the following explanation by Jessét: M

“The principle protecting confidential communicatiois of a very
limited character. It does not protect all cordittial communications,
which a man must necessarily make in order to abtavice, even
when needed for the protection of his life, or & honour or of his
fortune. There are many communications whittough absolutely
necessary because without them the ordinary nlessi of life cannot
be carried on, still are not privileged. The aoomications made to a
medical man whose advice is sought by a patietit wispect to the
probable origin of the disease as to which heassulted, and which
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necessarily must be made, in order to endhk medical man to
advise or prescribe for the patient are not proeec.
“SeeWHEELER v LE MARCHANT (1881).

Self-Assessment Exercise
How are professional confidences privileged?
3.3.3 Title Deed

A party to a criminal proceeding may claim priviedpor documents
which relate to his or her Title or relate solayhis own case and does
not prove or support the title of the other party.

3.3.4 Marital Privilege

Spouses under the Marriage Act are privileged from:
1. Giving evidence of marital intercourse during amyipd.
2. Disclosing the communication between spouses dumagiage.

The rule is inapplicable to nor protect:

().  Pre-marital communications

(i)  Communications made after the dissolutiom@drriage by death
or divorce of the spouses,

().  Communications made by spouse’s witn@sker.

The privilege is not limited to communications ot@nfidential nature.
Every witness may claim the privilege whether ot he or she is a
party to the action. The privilege belongs to shbeuse witness who is
at liberty to waive and disclose it regardlessha witness of the other
spouse. However, the communication can be proyedaliing third
party witness who overheard it or by producing &ileged letter
between the spouses which had been interceptedwitr®ss in any
proceeding instituted in consequence of adulteay mot be compelled
to answer any question which tends to show thad Qeailty of adultery.

Self-Assessment Exercise

Attempt these exercises to measure what you have learnt so far. This
should not take you more than 6 minutes.

1. What is the meaning of privilege?
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3.3.5 Incriminating Questions or other Confidentid
Communications

Generally, a witness cannot be compelled to ansmgr question or
produce any or his or her spouse to a criminal gdapenalty or
forfeiture.

The privilege belongs to a witness, not a co-dedahdwho also may
waive it. The privilege is exercised by the wia®n oath, at the point
the question is asked. The claim is not absolkgethe court needs to
be satisfied that there is a reasonable groungpoedend danger to the
witness. If the court finds the ground of objentireasonable, the
privilege subsists. Otherwise the witness must andive question or
face committal for contempt, should he or she decto answer. The
privilege does not extend to co- defendants.

An accused is a competent witness and may giveerugl in his own
defence. In the process, he is not privileggdm answering
guestions put to him, which tend to implicatém in the crime
with which he is charged.

Conversely, he is subject to statutory exceptiormmf answering
questions tending to show that he is guilty of othféences.

li is not settled whether a spiritual leader canoidvdisclosing
confidential secrets on the ground that doing salvexpose him or her
to ecclesiastical penalties.

A journalist is not privileged against disclositgetname of his or her
informant AG. v MULHOLLAND AND FOSTER (1963) 2 OB 477).
Note also that a Magistrate or a Police Officernmdrbe compelled to
disclose the source of information as to the comsimisof an offence on
ground of public policy. Thus a witness, if heaishird person cannot
be asked questions as will disclose the infornramt;will he be asked if
he himself is the informant. See Evidence Act, iaci83 and 189.

3.3.6 Activity

Read the Freedom of Information Act, 2011.
To what extent if at alldoes the Act affect the assertion that journalists
lack privilege against disclosing their informants?

3.3.7 Privilege against self-incrimination

A person who is arrested or detained has the tmghemain silent or
avoid answering any question until after consigia with a legal
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practitioner or any other person of his ckoide is protected from
being compelled to give evidence at the trial.

Note the following 1999 Constitutional safeguards:

1. Any person who is arrested or detained shall haeeright to
remain silent or avoid answering any question uratiter
consultation with a legal practitioner or any otiperson of his
own choice (section 35(2).

2. In the determination of his civil rights and olaltgpns, including
any question or determination by or against anyegowment or
authority, a person shall be entitled to a fair rlmgawithin a
reasonable time by a court or other tribunal eshblt by law
and constituted in  such manner as to secure
independence and impartiality. Sec 36 (1).

Read (i) Evidence Act Section 190, 191 and 192 Tije 1999
Constitution, Section 36 (1)

3.3.8 Evidence as to affairs of State

“Subject to any direction of the President any particular case,
or of the Governor of a State where the recordsrathe custody of a
state, no one shall be permitted to produce anywhighed official
records relating to affairs of State, or to give amidence derived from
such record except with the permission of the effiat the head of the
Ministry, Department or Agency concerned who lIsliave or
withhold such permission as he thinks fit.

Provided that:

The head of the Ministry, Department or Agencyaned shall, on
the order of the court, produce to the judge thiciaf record in
guestion or as the case may be, permit evidenaésedefrom it to be
given to the judge alone in Chambers, and if tdige after careful
consideration shall decide that the record orata evidence, as the
case may be, should be received as evidence iprtleeeding, he shall
order this to be done in private as provided inti®ac36(4) of the
Constitution: Section 190, Evidence Act, 2011.

The Evidence as to the affairs of State is otherwkeown as State
privilege and it refers to the power that the Cobas to exclude
evidence on the ground that the disclosure of médgion wound injure
the general good. It is a rule of law thraguires the withholding
of documents on the ground that it would be hatiafu public interest
to disclose it.
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3.3.9 Justification of the Rule

A State privilege is based on the public policyttagerson should not
be allowed to do anything at large. It may demdrad & certain relevant
document or matter be excluded on the ground teadmission would
be contrary to public policy. This is especidle case where such
admissibility is likely to affect the security ohd State or the good
administration of public affairs or justice. =~ TBeate Privilege cannot
be waived: It relates to relevant facts whickech@ot be proved by
reason of public policy or State privilege and a#nbe given in
evidence.

When an original document is excluded on the grafristate privilege,
a copy of such a document or a secondary oral caoroaton or oral
testimony of it is inadmissible in evidence - orecerivilege, always a
privilege.

Let us consider three classes of cases to explamthe principle of
state privilege operates:

3.3.10 Affairs of State — Section 190

Evidence pertaining to the affairs of statexsleded from evidence
if the disclosure would be detrimental to theerest. The protection
also encourages freedom of communication amongciaf§i and
between officials and the public at large.

Examples of such important state of affairs are:

- The construction of a submarine

- The Report of a Court Martial to the Commander —@hief.

- The company's balance sheet in the possessioreahtiome tax
authorities

- The Report of a Prison director or of the Policaathe mental
state of a prisoner

- Written or oral communication among appointing lesdior
authorities on the suitability of a candidate foegistracy or
justice of the peace.

3.3.11 Scope

State privilege is not confined to documents altfousually, it applies

to it. It is not also confined to public docum®nkt protects also the

following:

a. Documents in the possession of a government depattror
official
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b. Private documents whose production could be preijaldio the
State.

State Privilege does not extend to documents ngjat the affairs of
local authorities. It does apply to exclude orablence which, if given
would jeopardize the interests of the community.

The Minister of the Government Department concernegy give
consent to produce the documents in issue. He otgact to its
production also. He does so:

- On discovery

- In an objection before trail by affidavit, or

- At the trial

It is important that an official or State Counskl, obedience to the
subpoena, must have the document in Court atitle tr

3.3.12 Objection

Claim of state privilege must be made by the mamistimself, having
seen, and considered the contents and satisfieseHithat it ought not
to be produced on grounds of public interest besatmr example,
disclosure would injure national defence or goqulainatic relations or
because the practice of keeping the class of doetsmsecret is
necessary for the proper functioning of the pubdcvice.

The objection to the production if sustained bydbart is final; and the
judge would call for the production of the document

Some judicial opinions have tried to draw a dichoydetween
(a) a particular document and
(b)  a certain class of documents

The protagonists also advocate that the Ministaukh by affidavit

specify:

- That a particular document should not be discussed

- The class to which the document belongs is witffigeht clarity
to enable this judge to form his opinion

In SPIGELMANN v HOCKER (1933) it was held that the principle of
state privilege did not apply to claims relgtito certain classes of
documents as opposed to a particular docunratdcauments.
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See alsRE GROSVENOR HOTEL (NO 2) (1964. In this case, the
Court of Appeal held that in relation to documenits particular class,
the courts in England had a residuary power tverride the
executives’ veto where the privilege measonably claimed.
The House of Lord has endorsed this reasoningariniportant case of
CONWAY v RIMMER (1968) 1 ALL ER 878.

Activity

Read the following cases:

- Duncan v Cammel Laurd & Co. Ltd. (1942) this caseivil but
its principle applies to criminal proceedings.

- Conway v Rimmer (1968)

- Maya (Jnr) & Sons Ltd. UAC of Nigeria Ltd (1971)

- Attorney-General of Western Nigeria v The Africame$s &
Another (1965)

Also refresh your memory by reading over Evidena® Bection 190,

191 and 192 as well as the 1999 Constitution, @e&6.

1. What did Duncan’s case decide and by which coudtianvhat
year? Does it apply in Nigeria?

2. What did Conway’s case decide? By which Court? et ?
Does it apply in Nigeria?

3. Who does each of both cases say has the finalioecss to
whether or not a document is state privileged réievant state
functionary or the Judge?

4. Which view does the Evidence Act support?

5. Do you see any conflict between section 36 (1) 1999
Constitution and Evidence Act, 2011 provision?

It would appear that the Evidence Act makes th&edianctionary the

final arbiter in the matter of exclusion of evideran the ground of state
privilege. See the Constitution, 1999, Sectiofd3@nd the proviso in

Evidence Act 2011 Section 190.

Maya’'s case is of the view that it is still openthe court to consider
whether public interest outweighs the accused’btrig fair hearing.
The position of the law is probably, as stated & @VN) v The African
Press & Anor where the Supreme Court said:

It remains the duty of the Court to uphold the tiggha fair trial, and if,
in a criminal case, there are reasonable groundsujpposing that the
exclusion of evidence by such a certificate migaveh prejudiced the
accused in making his defence, the court is bounday that the
prosecution has not proved its case beyond reakoni@ioibt. In the
course of argument we called the attention of theedior of Public
Prosecutions to proviso (b) to section 22 (3) & @onstitution of the
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Federation, under which the court may take evidancprivate if the
Minister certifies that it would not be in the pigbinterest for it to be
publicly disclosed. Anyone improperly disclosinguch evidence
subsequently would be punishable for contempt afrtcand we trust
that whenever possible Ministers will adopt thisddie course rather
than that of excluding relevant evidence from ¢onsideration of the
court. The Minister is made the judge of what thelic interest
requires, but he must weigh one consideratiagainst another,
and he should be reminded that it is alwaysreoyto one facet of the
public interest if relevant evidence is excluded.

The relevance of evidence is for the court, thetMinister, to decide
and where ad subpoena is applied for on frivolgresinds it may be set
aside by the court on a motion brought for thappge as was done

v AGWUNA (1949) 12 WACA 458 the same applies to a subpoena
which is bad for vagueness.

3.4 Judicial Privilege

Compellability of Justicesetc or the persons before whom the
proceedings is held.

By Sections 188-189 Evidence Act, 2011, no Jusfiudge, Grand Kadi
or President of a Customary Court of Appeal andept upon the
special order of the High Court of the State, Fad@apital Tertiary,

Abuja or Federal High court, no magistrate or eottpersons before
whom a proceeding is being held shall be cdieghéo answer any
guestions as to his own conduct in court in anytlod capacities
specified in this section, or as to anything whielme to his knowledge
in court in such capacity but he may be examiretbather matters,
which occurred in his presence whilst he was smgi{Section 188)

Restriction on disclosure as to source of infororatin respect of
commission of offences:

No magistrate, police officer or any other publificer authorized to

investigate or prosecute offences under any writtew shall be

compelled to disclose the source of any informatias to the

commission of an offence which he is so authoritednvestigate or

prosecute and no public officer employed in or dliba business of any
branch of the public revenue, shall be compelledisclose the source
of any information as to the commission ofy asffence against the
public revenue. (Section 189, Evidence Act, 2011)
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By this provision, a statement in any document radrkWithout
Prejudice” made in the course of negotiation foseitlement of a
dispute out of court, shall not be given in ewicde in any civil
proceeding in proof of the matter stateditifEvidence Act, 2011,
Section 196).

Judge of a superior Court of record enjoys a giatglege not to give
evidence as to matters arising before him in hascjal capacity. This
privilege does not extend to matters of incidentlre, such as a riot in
the Court.

A legal practitioner cannot be compelled to diselosatters stated by
him in the course of conducting a case. Similanty Arbitrator is
protected from giving evidence of what took pla@dobe him. But he
cannot be heard to claim privilege from disclosof¢he reason for his
award or the meaning intended to be given to it.

Similarly a witness is protected from disclosinge ttsources of
information leading to the detection of a Crime epicto prove the
innocence of the accused.

3.5 Statements in documents marked

“Without Prejudice” —section 196

Communications made “without prejudice” either imitimg or orally
are protected from subsequent disclosure, unletssgaoties are willing
to dispense with this protection.

This is to discourage litigation and to encourag#ipes to settle matters
amicably without recourse to litigation. It is alEpencourage parties to
shift grounds and avoid embarrassment, which woalde ensued but
for the protection. The immunity extends to admoiss by words or
conduct and to communications forming part of tleens chain of
communications made without prejudice.

Statement made “without prejudice” may be expredsmay also be
inferred, where not expressly made “without pregedi It all depends
on the relationship of the parties, the circumstanan which the
statement is made, the contents of the statemepther relevant facts.

Examples are statements made by estranged spausesdiliators or a
probation officer. But statements or acts that anéhout proper
connections or which are not reasonably incidetitahe negotiations
are not protected.
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Self-Assessment Exercise

i. How valid is the rule: “Once privilege, always plege”.

i Members of the National or State Houses of Assembly

. This eminent class of people is immune from givawidence in
a Court of law as to what was said in the floothef National or
State House of Assembly.

The foundation of the rule is that the informaticemnot be disclosed
without injury to the public interests and not tltae documents are
confidential or official, which alone is no reas@r non-production.
The general interest of the public is paramoonthe interest of the
plaintiff. (ASIATIC PETROLEUM CO LTD v ANGLO-PERSIAN
OIL COMPANY LTD (1916) 1 KB 822 per Swinfer —Eady L.J)

Sample Cases: At this juncture, let us review noases.

DUNCAN v COMMELL LAIRD & COY LTD (1942) 1 ALL ER
287,

This action is one of negligence for damages ajisfrom the
construction of a submarine.

Appellants asked for an order for the productiormcfubmarine. The

first Lord of the Admiralty deposed to an affidathiat such production

would be contrary to the public interest. Uphotdite objection, the

Court said:

(i) That documents, otherwise relevant and liable todpction,
need not be produced, if owing to their actual res¢ requires
that they should be withheld.

(i) That an objection to the production of documenty daken by
the head of a government department should beeeby the
court as conclusive.

Viscount Simon LC put the matter plainly thus:

“The essential matter is that the decision to objgltould be taken by
the minister, who is the political head of the d#ymeent, and that he
should have seen and considered the contents ofldbements and
himself have formed the view that on grounds oflipubterests, they
ought not to be produced, either because of thetua contents or
because of the class of documents — e.g., depadamernutes — to
which they belong. Instances may arise where Mok convenient or
practicable for the political minister to act (elge may be out of reach,
or ill, or the department may be one where thecéffe head is a
permanent official), and in such cases it wouldrbasonable for the
objection to be taken, as it has often been takethé past, by the
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permanent head. If the question arises before, tifi@ objection would
ordinarily be taken by affidavit, and a good exde is provided by the
affidavit of the First Lord of the Admiralty in thresent case. If the
guestion arises on subpoena at the hearing, itas tmcommon in
modern practice for the minister’s objection todmnveyed to the court,
at any rate in the first instance, by an officidl the department who
produces a certificate which the minister has signgtating what is
necessary. | see no harm in the procedure, pravitdés understood
that this is only for convenience and that, if tdoairt is not satisfied by
this method, it can request the minister’s persa@isndance.”

CONWAY v RIMMER (1968) AC 910. In this case, Lord Reid
explained the rule further as follows:

It is universally recognized that there are twodisirof public interests
which may clash. There is the public interest thatm shall not be
done to the nation or the public service by diaslesof certain
documents, and there is the public interest thatatministration of
Justice shall not be frustrated by the withholdafgdocuments which
must be produced if justice is to be done. Theeenaany cases where
the nature of the injury which would or might benéato the nation or
the public service is of so grave a characterrbabther interest, public
or private can be allowed to prevail over it.

Conclusion

A witness may claim privilege and be protected franswering certain
questions or from tendering certain documents.riflpge relating to a
document extends to its secondary evidence wherelates to the
affairs of states, judge and magistrate. Thetledscontroversy whether
the view of the official or of the head of the Depzent (e.g. a Minister)
that public interests would suffer from the disdigsin court is absolute
or whether it can be heard in came®BEE DUNCAN'S CASE (1942)

AND CONWAY v RIMMER (1968). A witness is privileged from
answering incriminating questions (Boyle V Wisemah)statement

made without prejudice does not apply to collatéaats that may be
discovered during “without prejudice” negotiation.

3.6  Summary

Official and privileged communications exist amomngdges and
magistrates as to their conduct in their courts amibng jurors as to
their conduct in the jury room. Privilege proteatemmunications
between legal practitioners and their clients, spsy and among
persons in fiduciary relationship. Documentstmetpto the affairs of
state are, in the interest of the security andubkare of state privileged
(section 190-191)ASIATIC PETROLEUM CO LTD v ANGLO

PERSIAN OIL CO LTD (1916), ALI v JONATHAN CAPE LTD
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(1976). You may notice that a statement without prejudisgwivileged

only if it relates to negotiations towards the Isetient of an issue. A
client (whether a party or not cannot bempelled to disclose
communications (oral or written) between him and legal advisor.
Clients and patent agents or party and non-prafeasiagents have
limited privilege. Matrimonial Causes Act protecépouses against
disclose of evidence of marital intercourse as vaslicommunication
between them during marriage.

No witness is compellable to answer questions tenth expose him or
her, or his spouse to a criminal charge, penaltyfoofeiture. No
privilege extends to communications between paesit penitent; doctor
and patient, or a journalist against disclosingrthme of his informant.
3.7 References/Further Reading/Web Sources

Afe, B (2001) Law and Practice in Nigeria

Nwadialo, F (1999) 2nd Ed. Modern Nigerian Law ofdence, Lagos
University Press, Lagos FGN — Evidence Act 2011.

3.8 Possible Answers to Self-Assessment Exercises

Privilege is a special legal right, exemptioms,immunity granted to a
person or class of persons.
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UNIT 4 CORROBORATION
Unit structure

4.1  Introduction
4.2  Learning Outcomes
4.3 What is Corroboration?
4.3.1 A complaint is no corroboration
4.3.2 When Corroboration is required
4.3.3 Corroboration as a matter of Law
4.3.4 Where corroboration may be required in pcacti
4.3.5 Forms of corroboration
4.4  Corroboration of evidence of young children
4.5  Activity
4.6  An accomplice includes
4.6.1 The Evidence Act Provision.
4.6.2 Nature of Warning
4.7  Summary
4.8 References/Further Reading/Web Sources
4.9 Possible Answers to Self-Assessment Exercises

4.1 Introduction

It is not obligatory that parties in a civil or wrinal proceeding should
call every witness and put in all documents in¢hse before the court.
What is of essence is not the quantum of evidemteh® quality and

weight. Hence a court can convict upon the testynoh a single

witness. An example is a positive, direct, voluptand dogmatic

confession. However, there are certain cases wheréaw demands a
specified number of withesses to sustain a comvictirhis additional

evidence in support is “corroboration” and it ig tbubject matter of this
unit. You will learn to explain its meaning, itsfo, where it is required
in Law or as a matter of practice and its applaati

4.2 Learning Outcomes

In this unit, students must learn how to explaia ttrm “Corroboration”
and know its applicability under the Law of Evidenc

4.3 What is Corroboration?

Confirmation or support by additional evidencetais being put by the
Black's Law Dictionary 7th edition) means Confirnwat, ratification,
verification, or validity of an existing evidencen isome material
particular from another independent witness or @gses implicating the
accused.
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It is the evidence that differs from but strengthem reinforces other
evidence; especially that which needs supports & iconfirmatory or
supporting proof of a matter on which evidence led same fact has
already been or will be given.

Functionally, corroboration is essentially confitwrg or supportive
evidence in the sense that it proves:

1. That a crime has been committed

2. That the accused is implicated in it

Corroboration shows that the evidence of the wgniesprobably true
and that it is reasonably safe to convict on iidEmce in corroboration
must be independent testimony, which affects tlvesed by connecting
or tending to connect him with the crinfe:v BASKERVILLE [1914]
KB 658.

It is not necessary that the independent witnessuldh confirm
everything that the accomplice has said or donkthalt is required is
some independent evidence connecting the accusledheicrime.

No Self-Corroboration

A witness cannot corroborate him or herself; otheewit would suffice

for one to repeat ones story a hundred times ierowa get a hundred
corroboration of it. R.v WHITEHEAD (1929) 1 KB 199). In essence,
the corroboration must be extraneous and indepé¢rafehe testifying

witness, and must connect the accused to the crime.

Self-Assessment Exercise

Attempt these exercises to measure what you havetlso far. This should
not take you more than 6 minutes.
1. What is the meaning of corroboration?

2. “If there is corroboration but no warning, theogecution fails”.
Justify this assertion and its impact on miscagiagjustice.

4.3.1 A complaint is no corroboration

The testimony of a witness as to a complaint madeirh or her does
not amount to a corroboration of the complaint. Y. Christie, 1914.
The evidence must corroborate the remainder ofethéence in some
material particular.
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When Corroboration is required
Generally, Corroboration is not of essence so Esthe parties are able
to adduce enough evidence to warrant a verdict.

However, the statute creating certain offences lisnanded
corroborative evidence as a precondition for a @dion. In some cases
also, the court, as a matter of practice, make®boration necessary.

4.3.2 Corroboration as a matter of Law

The following are examples of instances where dmration is required

by Law:

1. Unsworn evidence of a child. Evidence Act Sectif8 and 209

2. Treason; Criminal Code Section 37

3. Concealment of Treason. Section 40, Criminal Coda a
Evidence Act Section 200.

4, Treasonable felonies Section. 41. Criminal Code, Baidence
Act, section 200

5. Promoting: Inter-communal war Section 42, CrimiQalde and

Evidence Act Section 200
6. Perjury Evidence Act, Section 198
7. Traffic Offence of Exceeding Speed limit: Eviden&et Section

201

8. Sedition: Evidence Act Section 204, Criminal Codectn 51
(1)(b)

9. Action for Breach of promise for marriage: Sectik®v Evidence
Act

It should be noted that under the Evidence ActGff&2Sexual offences
were among instances where corroboration is redjloyelaw, however,
Sexual Offences were omitted from the 2011 EvideAceé Where

corroboration may be required in practice.

Although corroboration may not be a requirementhef law, the court
may in exceptional cases, demand some corroboratngence as a
matter of practice.

Such instances include:

1. Evidence of an accomplice

2 Sworn evidence of a young child

3. Matrimonial causes

4 Claimants’ evidence relating to a deceased person.
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4.3.3 Forms of corroboration

Corroboration may take any of the following forms:

(a) Confession or admission by an accused

(b) Evidence of a witness

(c) Scientific evidence

(d) Destruction of material evidence or exhibit

(e)  The position of the complainant coupled with thetuna of
complaint as in sexual offences.

(f) Independent evidence or an earlier similar offédmgéhe accused
on the same person.

Corroborative evidence may be oral, written or doentary, real,
behaviour or conduct or other. It may be directasrin most cases
circumstantial. It may also take the form of a @ssion, or a lie about a
matter or an informal admission. It does not amadontorroboration
that the party or witness gave false names ordarefused, or neglected
to give evidence. Unreliable evidence requiresamoboration.

In practice, the judge is required to:

. Examine the whole of the evidence, &ee whether
there is any corroboration from the withesthefprosecution.

. State what he finds to be corroboration

. Expressly caution him and exercise extreme cametarmining

whether or not to act on the suspect’s evidenceeavtiere is no
corroborative evidence.

The test is whether there is an independent tesggmdich affects the
accused by connecting or tending to connect hirheorwith the crime
ODHIOERE v STATE (1996).

In R. v CHRISTIE (1914) AC 545 the accused was charged with
indecently assaulting a child. The evidence was #fter the act, the
child went home and told the mother what happefiéé. mother took
the child to the Police and the three of them weentChristie. On
meeting Christie, the child pointed to him and sdiudis is the man”. He
repeated the assault story.

Christie was silent. At the trial, it fell for deteination whether the

story of the child was corroborated by that of thether. The House of

Lords held as follows:

1. That the mother’'s evidence being a repetition @ thildren’s
story does not amount to corroboration in law.
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2. The statement made by the child in the presentieegbolice and
the accused could not be admitted as part of resmagdecause
there was a sufficient time lag between the actthadvord.

3. The silence of the accused did not amount to anissilon and a
fortiori to corroboration.
4, However, the statement was admitted as evidenceroplaint in

that it showed lack of consent on the part of theaglainant and
consistency between the evidence he gave outsedeatrt and
in the witness box.

In CREDLAND v KNOWLER (1951), the accused was charged with
indecent assault on a girl aged10 years. The ipastg police officer
gave evidence that when the parties met, the adclus¢ denied and
later admitted association with the girl. The ginld another girl aged 9
gave unsworn evidence of indecency. The prosecutlamed and the
defence denied that the lies told by theused amounted to
corroboration of the girls’ story. The court heltht the fact that the
accused told a lie may be but is not necessariisoboration. If a man
tells a lie when he is spoken to about a certaienck, the fact that he
told a lie at once throws grave doubt upon his eviet. If he afterwards
gives evidence, it may be a good ground for raejectine evidence.

However, the court found other strong corroborasitagement including
that of the accused which corroborated virtually thle children’s
evidence except the indecency. On this the coud, sa was not
necessary to corroborate the whole of the eviddmgeonly some
material particular.

4.4  Corroboration of evidence of young children

One of the thorny issues in law relating to cormalion is the evidence
of young children.

A conviction based on the uncorroborated unswoidegce of a child

is bad. The question is whether or not an unswerdeace of a child
can be corroborated by another evidence of anathéd, sworn or
unsworn.

It has been argued that evidence which requireslgoration cannot
itself corroborateR. v MANSER, (1934. This argument was overruled
in R v HESTER which held that an unsworn statement can only be
corroborated by a sworn statement. In essencertiwarn statement of

a child may be corroborated by a sworn statemeanother child.

Consistently with this trend of thought, the Howusd ord also decided
that a sworn evidence of a child can corroboratdhaar sworn evidence
of another childDPP v KILBOURNE [1973] AC 729).
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SeeR. v CAMPBELL , where the court dealt with the issue of sworn
evidence of children and more specifically wieet the evidence of
children who were assaulted would be corrobomnator the evidence
of other children that were assaulted. As exygldiby Lord Goddard,
CJ.

“The unsworn evidence of a child must be corrobedaby sworn
evidence; if then the only evidence implicating #feeused is that of
unsworn children, the judge must stop the casealkes no difference
whether the child’s evidence relates to an assanlhimself or herself
or to any other charges. An example, would be wherensworn child
says that he saw the accused person steal aneitticl

“The sworn evidence of a child need not, as a matte law, be
corroborated, but a jury should be warned (and ven#rere is no jury
the judge should warn himself) not that the juryttee judge) must find
corroboration, but that there is a risk in actiog the uncorroborated
evidence of young boys or girls, though the junytfe judge) may do
so if convinced that the witness is telling thethiiyiand this warning
should also be given, where a young boy or gidaled to corroborate
the evidence either of another child, sworn or wrswor of an adult”.

Activity
Subscribe to the argument whether or not the unsweidence of one
child can corroborate the sworn evidence of another

4.5 Evidence of an accomplice

An accomplice is a person who has been connectéueitommission
of a crime; a person who, on the evidence, may drevicted of the
offence with which an accused is charged. He islired in the crime
but he is not charged; rather he is turned a putgecwitness. He is a
principis criminis, neither a co-accused nor amageovocateur.

An accomplice includes:

. A Participant in the actual crime charged

. A Receiver of property for which the accused isrghd with
stealing

. A Participant in other crimes alleged to davbeen

committed by the accused, where evidence of stloér crimes
is admissible to prove system or intent or to negaiccident.

The following persons may be directly or remotebnoected with a
crime but are not accomplices:
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. An accused, who testifies on his own behalf iniatjtrial, and
who incriminates a coaccused: Ukut and others stéte (1968).

. A Bribe giver who meets the monetary demand ofétdker: R
v Usman Pategi (1957), Okeke v the Police (1948id@a v
COP. (1968).

. A person, who takes no part in a crime but is nyeegl eye

witness: Queen v Ukut (1960).

SeeENAHORO v THE QUEEN (1965) 1 NLR 125

O. was charged with conspiracy with others to cotrtreiason. O was
assigned a responsibility. He subscribed to thé,dadt declined his
role. He did not report to the police. O was aspoution witness and it
was contended that he was an accomplice. The Sep@=urt held that
O might have been guilty of an offence under aedgift section of the
code for failure to reveal the plot, but this offenis a separate and
distinct offence from the conspiracy charged. Adaagly O is not an
accomplice.

4.5.1 The Evidence Act Provision.

The Evidence Act, Section 198 provides that an mqdice shall be a
competent witness against an accused person amtwiciton is not
illegal merely because it proceeds upon the unboraied testimony of
an accomplice.

Provided that in cases tried by a jury when they grbof against a
person charged with a criminal offence is the evideof an accomplice
uncorroborated in any material particular implingtithe accused, the
judge shall warn the jury that it is unsafe to dohwany person upon
such evidence though they have a legal right tes@@nd in all other
cases, the court shall direct itself.

The judge must warn himself of the danger of camwic on the
uncorroborated evidence of an accomplice whotifiess for the
prosecution. Having warned himself the judge mawwvict upon
uncorroborated testimony if he believes the evideadduced by the
accomplice.

Compare Odofin Bello v State (1967) and Malayi v $te.

In Odofin Bello v the State, the Supreme Court loa requirement that
the judge must warn himself said:

“The judge must ask himself whether or not he beliethe evidence of
the accomplice and if he believed it, he must wamself that it was

unsafe to convict on it. He must then look for &ddal statement or

evidence not that of an accomplice rendering ithatole, that the story
of the accomplice is true and that it is reasonadafe to act on it”.
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In Malayi v State, the Supreme Court overruledlfitemd said that
warning without more was sufficient.

In the case oR. v OMISADE & ORS. [1964] 1 ALL NLR 233 AT
249, the Supreme court decided that as regards art aggrit is not
necessary that each witness should give pe@es to each overt
act. It is sufficient that a number of withesses a@ble to give evidence
of “snipers,” which all taken together will amountan overt act.

4.5.2 Nature of Warning

Where in practice, corroboration is requirethe court must
exercise extreme caution and must warn itself. giesence or absence
of that warning is a determining factor.

If there is corroboration but no warning, the pmg®n must fail.

If there is no corroboration but there is a warnitige prosecution
succeeds all else being equal. There is no magmuia regarding the
warning; and although it is required in practidehas the force of law.
The case of Davis v DPP (1954) gives you a guide dke nature of
warning. In the case, the House of Lords explaitteat the rule that
where a person who was an accomplice gives evidemdehalf of the
prosecution, it is the duty of the judge to ware jlry (or himself in the
absence of the jury) that, although they (or thag@) may convict on
the evidence of the accomplice, it is dangerousidoso unless such
evidence is corroborated.

This rule, although a rule of practice, has thedoof law. Where the
judge fails to warn in accordance with this ruleert, even though there
is ample corroboration of the accomplice’s evidertlee conviction will
be quashed unless the appellate court is satigfiati no substantial
miscarriage of justice has been caused by a breatle rules.

The warning must be direct and precise. For thasor the court
quashed the conviction iR v PRICE (1968) The warning to the jury
in that case was:

“When they (the jury) have to take the evidencamfaccomplice, they
ought to view it with particular care and they ough look to see
whether there is other evidence separate from dhdlhe accomplice
which implicates the accused in a material paricul..having had that
warning they may accept the evidence of the accemm@nd even
without corroboration if they think it right”
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Evidence does not constitute corroboration unlésdeiarly links the

accused with the crime charged and also confirmesethidence of the
accomplice as to the material circumstances of ¢heme. The

prosecution must fail where the law requires casrabon and the court
finds none or where the corroboration offered iisl@vant to the issue.
The kind of corroboration required is not confirmatby independent
evidence of everything the accomplice relates lmmes independent
testimony which affects the accused. Thencorroborated
evidence of an accomplice is admissible butre/tine is a prosecution
witness, the judge must warn himself that althobhghmay convict on
his evidence, it is dangerous to do so unlessdbisoborated. There is
no magic formula for warning. Warning may advanastigce but the

effect of failure to warn appears to tilt to thentrary and therefore calls
for a review of the law relating to corroboration.

4.4  Summary

Corroboration is evidence that differs from buesgthens or reinforces
other evidence (especially that which needs suppdtt is a
confirmatory or supporting proof of a matter on ghievidence of the
same fact has already been or will be given.

It may be required in law or in practice. Admissiand confession
among others are forms of corroboration, but lymgy not be. You

should be careful to dichotomise between “lying” “mistaking” and

whether the lie or mistake pertains to paréitgn in the crime

charged or his presence at the scene of crime. B@a@ of the cases
referred to in the text.

4.5 References/Further Reading/Web Sources
C.C. Nweze: Contentious issues & Responses in Gmumry
Evidence Law in Nigeria. [Institute for Developmegtudies:

University of Enugu] 2003

G. Eche Adah: The Nigerian Law of Evidence [Maltise Press
Limited: Lagos] 2000

Hon. Justice P.A. Onamade: Documentary Evidencese€aand
Materials [Philade Co. Ltd: Lagos] 2002

Cross, R & Wilkins, N. 1971) An Outline of the Lay Evidence ¥ 3"
Ed. Butterworth. London.

The Evidence Act, 2011.
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4.6  Possible Answers to Self-Assessment Exercises
Corroboration is the confirmation, ratification,rifeation, or validity

of an existing evidence in some material particuieom another
independent witness or witnesses implicating troeised.
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MODULE 4
UNIT 1 BURDEN AND STANDARD OF PROOF
Unit structure

1.1 Introduction
1.2 Learning Outcomes
1.3 Burden and Standard of Proof Contents
1.3.1 Definitions
1.3.2 Scope of Proof
1.3.3 Evidential Burden or Particular Burden
1.3.4 Standard of Proof
1.4 Summary
1.5 References/Further Reading/Web Sources
1.6 Possible Answers to Self-Assessment Exercises

1.1 Introduction

The theme of this unit is the burden and standaptaof, both of which
jointly enhance the proof of cases in the courteyiform the subject
matter of Part IX of the Evidence Act and can benfib also in several
other legislations like the Matrimonial Causes Abe Magistrates Act,
the Criminal Code and Penal Code as well as thest@otion of Federal
Republic of Nigeria, 1999. The basic principlehattthe party on whom
lies the burden of proof must persuade the cowrthe best traditions of
advocacy of the veracity of the facts in issuethis discourse therefore,
you should be critical about two questions: (1) Wtes the burden of
proving the fact or facts in issue? (2) What tesh de applied to
determine whether sufficiently weighty evidence baen adduced to
discharge that burden?

1.2 Learning Outcomes

This unit will give the student the maximum undensting of the
burden of proving a fact in issue. It will explatre test to be applied in
determining the weight of evidence to be adducéte @nit will teach
the student to distinguish between legal evidentiaiden and the
different standards of proof.
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1.3 Burden and Standard of Proof Contents
1.3.1 Definition

Proof
“Proof” is the establishment of a fact by propegdl means to the
satisfaction of the court and in this sense inciutdiésproof”.

A fact is proved when the court is satisfied asittotruth and the
evidence by which that result is produced is calfpdoof’. See
Evidence Act, section 121

Burden
Burden signifies a duty or responsibility

Burden of Proof

A party’s duty to prove a disputed assertion orrghaThis expression
connotes the carrying of the risk of non-persuasinthe sense that a
party who has the burden stands to lose if hisesrdvidence fails to
convince the judge. The burden of proof is somedimeferred to as
onus probandi or loosely as a burden of persuaHiarcludes:

. Burden of persuasion
. Burden of production

Statutory provision

a) The constitution, 1999
It is a constitutional as well as a fundamental homight that
every person who is charged with a criminal offestall be
presumed to be innocent until he is proved guiBgction 36 (5)
Evidence Act, 2011.

b) Evidence Act

Part IX of the Evidence Act, 2011 provides for protion and
effect of evidence, and for burden of proof asoiwb:

l. Burden of Proof - Section 131

1. On whom burden of Proof lies - Section 132

1. Burden of Proof in civil case - Section 133

V. Burden of Proof beyond reasonable doubt -Sectién 13

V. Burden of Proof as to particular fact - Section 136

vl.  Burden of proving fact to be proved to make evigenc
admissible-
138

Vil.  Burden of proof in criminal cases - Section 139
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vill.  Proof of facts especially within knowledge - SewtiztO
IX. Exception need not be proved by prosecution -Sedi4ii
c) Some legal writers have used the term “burden obfrin two

senses, namely:

1)

2)

The burden of proof on the pleadings (i.e. the bordf
persuasion, or legal burden (also called persuasive
burden).

The evidential burden of proof (i.e. the provisibbarden
or a burden of production)

d) Put differently the two senses are:

1)

2)

Particular duty of him who has the risk of any give
proposition on which parties are at issue — wha lge

the case if he does not make this propositionwhgn all
has been said and done.

The duty of going forward in producing evidence titee

at the beginning of a case or at any later moment,
throughout the trial or discussion.

e) Different writers have used different nomenclatiorélescribe the
burden of proof: they mean essentially the samagthiFor
example, the burden of proof as a matter of law @eddings is
similar in content with:

legal burden or burden of proof simpliciter (Preis
Cross)

legal burden (Lord Dennig)

persuasive burden (Glanville William) or

Burden of persuasion (Henry Black)

What is important is to distinguish two categoédurdens:
(1) Legal burden of Proof
(2) Evidential burden of Proof.

The first category — the legal burden of proof -ansobligation that rests
on a party in relation to a particular fact in iss0The burden of such
proof rests on only one party. It implies a partgigty to prove, by
weight of evidence, the totality of the truth ofns® preposition of fact
which is vital to the case and which is also iuessFailure to discharge
this burden certainly results in the failure of twbole or some part of
the allegation or prosecution’s case.

Conversely the second category — evidential bucdgroof denotes an
obligation on a party to adduce sufficient evideanea particular fact so
as to warrant a finding on that fact in favour bé tparty under the
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obligation. A failure to discharge this burden doest lead to the
certainty of failure of entire or part of the ca3dat risk, however, is
present; the immediate effect of a successful digghof the burden is
to shift the evidential burden to the opponent.

In both categories, the standard of proof is defifetr

In ELEMO AND OTHERS v OMOLADE AND OTHERS (1968) the

Supreme Court explained that the burden of proa twe> common

meanings:

a. The burden of proof as a matter of law and plea]inthis
burden is one of establishing a case whether hyom@erance of
evidence or beyond reasonable doubt, and

b. The Evidence Act, Sections 131-132.

As a general rule of evidence, the burden of pliesfon the party who
asserts the affirmative of the issue or questiordispute. When the
party adduces evidence, which is sufficient toeaspresumption that
he or she asserts the truth, his or her allegasiggresumed to be true
unless the opponent adduces evidence to rebutdisemption.

All facts in issue are to be established by theéypaho, in law, has the
burden of proving those facts. In essence, thenelat (Plaintiff) in a
civil case must prove the facts of his claim inerdo establish his or
her claim if the defendant does not admit them esgly or by
implication. In the same way the prosecution, iarieninal case, must
prove his facts in order to secure a conviction.

In practical terms: suppose there is a suit wheparéy claims a right,
alleges a breach and claims damages or where @aprigt the dock is
charged with a crime; The parties are in court;, tase is called. Both
parties and witnesses keep mute. No one gives rsédeéhe question
you should now answer is what should be the cowsislict? Which

party wins or loses; By reason of the constitutiopeovision and

presumption of innocence the defendant or the accusins, the

claimant (Plaintiff) or the prosecution loses. ¢f eavidence is given, the
party who stands to lose has the right to begin.bdars the light
burden, the burden of persuasion or burden of proof

Self-Assessment Exercise 11

Attempt these exercises to measure what you havatlgo far. This
should not take you more than 6 minutes.

1. What is the meaning of proof?
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1.3.2 Scope of Proof

The burden of proof refers to the party’'s duty toye, by weight of
evidence the totality of the truth or some promortof fact, which is
vital to the case and which is also in issue.

Thus in a tort of malicious prosecution, the suhiste law demands
that the claimant/Plaintiff must not only allegetbaiso prove the
following:

1) An unsuccessful prosecution instigated by the dkfiah
2) Absence of reasonable and probable cause
3) Damage

If Kodjo is charged with receiving stolen propertlye prosecution bears
the burden of proving his guilt by showing that:

1. The accused had the stolen article in his possessio
2. At the time of receiving it, he knew the articlesagtolen
3. Kodjo had been convicted of an offence involvingufi or

dishonesty within the five years preceding the ddtine offence
charged (and seven days’ notice in writing has lg#een to him)
4. Other property stolen within twelve months precegdime date of
the offence charged was found in the accused’sejss&Em.
If the complainant/Plaintiff or the prosecutionstlirese two cases
default in proving any of the elements as presdrilie the
substantive law, the totality of the case or clarambles. See
Evidence Act, Sections 132 and 135

In some cases however, the burden is shared; batlome party bears

the burden of proof on some issues and anothely part others.

Examples of such cases are:

1) Action for negligence

2) Criminal trials where the accused acted under[ pcation:
(Mancini v DPP (1942), [self defence: R v Lobell9%T);
[duress: R v Gill (1963), or [a state of automatidnatty v A-G
for Northern Ireland (1996)

Strictly speaking the type of burden in these casevidential burden,
not burden of proof. The failure of a party to tiamge this burden of
proof may not lead to the loss of the entire c&=e Evidence Act,
Section 132.

If the accused succeeds at discharging the butdemprosecution must,
in the discharge of his legal burden negative ftisTburden of proof
denotes the duty placed on the prosecution not ¢émlyprove the
elements of the offence charged but also to disprihe defences.
However, the standard of proof required in eache dasdifferent. A
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legal burden must be discharged beyond all reaserddubt whereas
evidential burden is discharged upon a reasonaisfaction or upon a
balance of probabilities.

The statute, sometimes, imposes a burden of praeangin facts on the
accused. See for example: Custom and Exercise Mamag Act,

section 166(2) (b). But the constitutionality oisttprovision is being
guestioned. See the Constitution, 1999 section)36(5

Civil Proceedings

The burden of proof operates in both civil dancriminal

proceedings, but it operates differently arathe has its own rules.

In either case, the burden of proof largidyermines the right to

begin also, that is to say that the burden of presfs on:

- the Plaintiff or claimant

- the Claimant/Plaintiff who has the right to bedwe proceeding

- the party that seeks to obtain judgment on thedea on which
his or her legal rights and the other party's lipdepend.

- “The party other than the party that would be sasfié if no
evidence at all were given” see Evidence Act, secti33.

Pleadings are important; they determine the in@denf burden of proof
in civil cases. It affords parties to state theise, support their claims,
admit or deny each other’s allegations.

Where parties deny the allegations, the burdemithe plaintiff. If the

defendant admits the main allegation, no issuegoared in the dispute,
the burden of proof is displaced and the court tgetensiders the
guantum of damages. Even at that, where there aeciat

circumstances which may affect the damage, thenffastill has to

prove HADLEY v BAXENDALE (1854 ).

If the defendant admits to the main issues butgetsesh facts by way
of avoidance, he must prove those facts and sorastithis may
constitute the whole of the general burden. Thecefof a Traverse of
allegations made in the statement of claim is & cg@on the Plaintiff
the burden of proving the allegation deniéddl Y K LTD v LAMIDI
APENA (1969).

Issues are often distributed in a civil proceedifigis arises often i
case, where parties admit some allegation, and d¢hgrs. In the
circumstance, the general burden of proof lieshenplaintiff while the
burden of proving each individual allegation istba party making it.
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In a civil proceeding, the burden of proof is disged when the party
carrying the burden has proved every material dactvhich he or she
bases his or her claim with the exception of thedgch require no

proof (e.g. presumptions).

The doctrine of res ipsa loquitur (“the thing spedhr itself’) also
relieves the party of the burden of proving all ematl facts. This
applies in circumstances where it may be impossiblerove the facts
because they are not known. But upon proof of thppkning of a
particular event, it can with truth be said tha thing speaks for itself”
MOORE v R; FOX AND SONS LTD (1956)

Lord Maughan enunciated the rule @ONSTANTINE LINE v
IMPERIAL SMELTING CORPORATION (1942) where the
Learned Law Lord said.

The burden of proof in any particular case depenais the
circumstances in which the claim arises. In genethé rule which
applies is Ei qui affirmat non ei qui negahcumbit probation. It
is an ancient rule founded on considemdiof good sense and
should not be departed from without strong reason.

This basic principle represents the law in Nigeria.

See als)lOSAWARU v EZEIRUKA (1978) 6-7 SC 135 Where the
court said that the burden of proof is on the Rifhi{Complainant) to

prove his claim and not on the defendant to prdkieravise.

In R v Eka (1945) the West African Court of Appeald:

It is fundamental that in a criminal trial, the osuis upon the
prosecution to prove the elements which make upffeace charged. If
it fails to prove any of them, the accused is katito an acquittal and if
in spite of that he is convicted, he is entitledhtove the conviction
guashed on appeal.

Bairamnian SPJ (as he then was) confirmed thisann@ami v Bauchi
NA (1951), saying:

“It is not the duty of the accused to prove hisaoence; it is the duty of
the prosecution to prove his guilt”

See alsdBEZIAKO v COP (1963) 1 ALL NLR 61

Read the following:

. The Constitution, 1999, Section 36(5)
o The Criminal Procedure Code (CPC) section 156-D- 16
161,170, 172, 187- 188
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Self-Assessment Exercise

It appears that the “golden thread of the Nigeaminal Justice, that
it is for the prosecution to prove its case andfopthe accused to prove
his innocence, has been completely broken by th€, @Rrticularly in
section 156 and 157”. Comment critically.

Exception to the golden thread

If you readWOOLMINGTON v DPP (1935) AC 462 which you must,

you would have observed that Viscount Sankey hyhitéid certain

exceptions to the rule in Woolmington v DPP. Yoweddo note these
exceptions in particular.

3.3 Criminal Proceeding

First read the Evidence Act Section 132-141

In Criminal matters, the prosecution bears the &ardf proof. This
burden is clearly stated in the cas@MDOLMINGTON v DPP (1935)
AC 462, where Viscount Sankey said:

“Throughout the web of the English criminal law ogelden thread is
always to be seen, that it is the duty of the prosen to prove the
prisoner’s guilt, subject to what | have alreadydsas to the defence of
insanity and subject also to any statutory exceptlbat the end of and
on the whole of the case, there is a reasonablétiauweated by the
evidence given either by the prosecution or therd=s that the prisoner
killed the deceased with a malicious intention, pinesecution has not
made out his case and the prisoner is entitlednt@equittal. No matter
what the charge or where the trial, the principleat the prosecution
must prove the guilt of the prisoner is part of tbe@mmon law of
England and no attempt to whittle it down can beegained”.

Also see the following cases:

. Mancini v DPP (1942) on the defence of provocation
. R v Hodges (1962) on defence of accident

. Chan Ray v R (1955) on defence of self defence

. R. v Budd (1962) on defence of automatism

The burden of proof placed on the prosecution ohetuthe burden of
negativing the defences raised.

Also See Evidence Act Section 135, 139 and 140 hwhave relieved
the prosecution of the burden of proof in certases.
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Once you as a party, begin your case, you musircall your evidence.
You are not entitled to call prima facie evidenlcear your opponent’s
evidence and then call further evidence to confyour prima facie
evidence. However, in the following circumstanaay ynay call rebuttal
evidence in order to nullify or qualify your oppang' evidence, but not
to confirm your own case:

. As the party who begins a case, you may call wiegdo say
that they would not believe certain of the oppogsemitnesses on
oath and to contradict the answers of the oppoheitsesses
during cross-examination as to credit.

. You may call evidence, with leave of the judgeairswer to that
adduced by the opponent in support of an issueptbef of
which lay on the latter.

. When you are taken by surprise e.g. as the reilt an
inadequate cross- examination.

If the defence raises alibi, which the prosecutioould not have
anticipated or could not foresee, the judge haseretion to allow the
prosecutor’s evidence in reply.

Scope of Burden of Proof

The general burden rests on the prosecution or leongmt. Lord

Denning describes it as a “legal burden” (61 LQM)3&nd failure to
discharge this burden inevitably leads to failur¢he whole or some of
its limits. This burden never shifts.

The substantive law prescribes the facts whichvaad to the allegation
of crime and which are also in issue. It also detees which particular
burden shall form the essential part of the gertmreden.

For example, the substantive law requires that icharge of murder
(Criminal Code Section 316-319) or (culpable Howcipunishable
with death, Penal Code sec 211) the prosecutiont ralisge the
following:

. That the death of a human being has actually oedurr
. That such death was caused by the act or omiss$iibre @accused
. That the act or omission was done with the intentid causing

death or grievous bodily harm

. That the accused knew that death would be the pleba
consequence of his act, (see Michael v the sta@8(2 compare),
Ochemaje v the state (2008) compare Kada v the §808).

1.3.3 The evidential Burden of Proof or ParticularBurden

Sometimes, the statute may relieve the prosecutiocomplainant of
the burden to adduce sufficient evidence on aqadar fact. What has
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shifted is evidential burden of proof which Lordridéng has described
as “a provisional burden”. When discharged, thel@viial burden shifts
again to the opposite party.

For example, it is open to the defence to pleadrdgined responsibility
or insanity. As you already know, it is a presumptthat every man or
woman is sane. Accordingly, the defence must ndy aflege the
insanity or diminished responsibility but also mystove it. (M’
Nghten’s case, (1843).

The prosecution is not required to prove negatverments. (Section
141 Evidence Act, 2011)

The Rule in R v TURNER (1944) KB 463

If the accused is charged with possessing a fireavithout lawful
excuse”, it is for defence and not the prosecutionprove ‘lawful
excuse’ this is what is referred to as the RulR.irv Turner (1956) read
up the full-Report on the case.

Licensing Cases

Where the law makes a general proscription of draad then provides
for an exception in favour of those who obtain dices to perform the
act, it is prima facie an offence to do that aa.cbnvict the offender,
the prosecution only needs to prove that the accdiskthe act. It is not
for him to prove that at the time of the act, tleewssed had no licence.
The burden of proving that he or she had a licesgen the accused.
(JOHN v HUMPHREYS, 1955); AND A.G. EASTERN NIGERIA v
ASIALA (1964).

It is the same rule in driving licence cases olirgelcontrolled essential
commodities without licence. Thus when the stamékes it an offence
for any person to do something unless that persongualified,
authorised, or licenced, all the prosecutor or dampnt (plaintiff)
needs to do is to adduce evidence in support optbscribed act only.
Neither of them is under any burden of adducingl@wvce to show that
the accused had no prescribed qualification, aightion or licence.

Receiving Stolen Property

In receiving stolen property and the like, the pssfon of goods
recently stolen calls for an explanation and if @es given, or one is
given which is untrue, that entitles the courtdonact.

Sometime, statutes may impose on the accused alefeace a duty to
prove certain facts. For example, where the accuskess, for his her
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defence, on any exception, exemption, proviso, &xaur qualification
whether or not it accompanies the description efdfience or matter of
complaint in the enactment creating the offenceoar which the
complaint is founded, the burden of proving theegtion, exemption,
proviso, excuse or qualification lies on the de&ncThis is
notwithstanding that the information or complaiohtains an allegation
negating the exception, exemption, proviso, exocoisgualification”:
(See Evidence Act S. 16) in these situations:

However, this evidential burden merely mitigates tieneral burden
which still lies on the prosecution. Thus, if th@ccused does not
discharge his or her burden and the prosmtudiso fails to

discharge his or her .

Defence of Alibi

Where a defence of alibi is raised, the burdenrofipg it lies on the
defence. The leave of court is required to addwadeace in support of
an alibi. The defence must also give notice ofgthgiculars of the alibi
within a prescribed period.

Shifting the Burden

Be careful not to confuse “shifting the burden” twitBurden of

proving”. “The burden of proof never changes. hhens to the end of
the case with the party who has it” at the outgdten the Plaintiff has
introduced enough evidence to make out a primaefa@se, the
defendant, unless he would see the verdict, intedavidence to
controvert or weaken the effect of that which tierRiff has introduced
— This is the burden of going forward with the @nde, or the “burden
of proceeding” as it may be called in order to idgish it from the

“burden of proof”. It is therefore, the burden abpeeding which shifts
from one party to another but not the burden obfiro

1.3.4 Standard of Proof

Read the Evidence Act, Section 134 and 135
The standard of proof is a matter of weight of ewice. It varies as
between civil and criminal cases.

Civil actions other than matrimonial cases

The general rule in civil actions (other than nratnial causes is that a
party, who bears the legal burden of proof is &utito a verdict if his or
her evidence establishes in his or her favour, alafice of
probabilities”, or a “preponderance of evidencehal should be the
case, where at the end of the case, one can sayPldatiff
(Complainant’s) case is more likely to be true thatrue.
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Note Lord Denning’s caveat in Hornal v Neubergesdercts Ltd (1956)
that:

“The more serious an allegation, the higher theeegf probability that
is required”.

This is suggestive that the standard is not absolut

The preponderance of evidence or balance of prbtiedimeans that
the evidence adduced by the Plaintifff Complainaghould be put on one
side of an imaginary scale and the evidence addbgatie defendant
put on the other side of that scale and weigheeéthmy to see which
side preponderates. S8dOGAGI v ODOFIN (1978), ALHAJI
BALOGUN v ALHAJI LABIRAN (1988).

Criminal Proceedings
In a criminal proceeding, the prosecution must prove totality of
his/her case or the Accused’s guilt, “beyond asanable doubt”.

There is some contention that the standard shoalg@rbportionate to
the gravity of crime, that “as the crime is enormaeo ought the proof to
be clear”.

However, where the fact in issue is to be provedhgydefence as in a
defence of insanity, the standard is a balanceadability as in a civil
case.

The proof “beyond all reasonable doubt” does noamtnat the judge
must be absolutely certain of the accused’s gAilteasonable doubt is
that quality and kind of doubts which, when you aaling with

matters of importance in your own affairs, you allto influence you

one way or the other.

The term “beyond all reasonable doubt stands ouhefcompelling
presumption of innocence inherent in our adversgsfem of criminal
justice. To displace this presumption, the evideat¢he prosecution
must prove beyond reasonable doubt, (not beyondhaltiow of any
doubt), that the person accused is guilty of tlienafe charged.

As Oputa JSC said in Bakare v the State, (1987):

Proof beyond reasonable doubt connotes such pregiracludes every
reasonable hypothesis except that which it tendsipport. It is a proof
to a moral certainty, such that it satisfied thegement and conscience
of a judge as a reasonable man applying his reatsothe evidence
placed before him that the crime charged has bemnnagitted by the
accused and so satisfied him as to leave no oteesanable conclusion
possible.
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Allegation of Crime in Civil Matters

The position of the law is not quite clear whemtiis alleged in a civil
proceeding. InLek v Matthews (1927) and Hornel v Neuberger
Products Ltd (1956), the court applied a civil standard.

Conversely, a criminal standard was applied in idssav Marine
Insurance Co Ltd (1923)

The uncertainty of the situation is more complexerenthe criminal
conduct alleged cannot be severed from the ciukeadtself to which it
is not merely incidental. SEBMOBORIOWO V_AJASIN (1984) 1
SC NLR 108AND NWOBODO V ONOH (1984) 1 SC.

By reason of Evidence Act, Section 135, if the pougion proves the
commission of a crime beyond reasonable doubtbtitden of proving

reasonable doubt is shifted to the accused to @&doluproduce evidence
of other facts. Okogbue v COP (1965). Where thesgeotion fails to

make at least a prima facie case against the at@isgose of his case,
the accused is entitled to a discharge withoutdeadled upon to enter
any defence. The accused has no correspondingtduggtablish his

innocence:OTEKI V_A.G BENDEL STATE (1986) 2 NWLR (PT

24) 652

What Proof beyond reasonable doubt is not?

A proof beyond reasonable doubt does not:

- admit of plausible and fanciful possibilities

- Fanciful doubts, imaginary doubts, speculative daslfacts not
borne out by the facts and surrounding circumstaontéhe case.

- Extend to a proof beyond all possible.

Matrimonial Causes

Where the Matrimonial Causes Act requires the ctutie satisfied of
the existence of any ground or fact or as to ahgoinatter, it shall be
sufficient if the court is “reasonably satisfiedf the existence of that
ground or fact or as to that other matter. (MCA.83). Cases have
shown that the court has not been consistent ergreting the standard
of “reasonable satisfaction,” See examples:

1. Lord Damond applied a standard applicable in aio@hmatter —
one beyond reasonable doubt.

2. In Blyth v Blyth (1966): Lord Denning rejected sueh strict
standard and applied a standard of proof on a balaof
probabilities. (ie. The civil case standard)

3. Bastable v Bastable (1968), the standard appliexineé as high
as ‘“beyond reasonable doubt” but higher than theil ci
requirement of proof on “the balance of probalasti
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In other words, proof that may satisfy the courginivil matter may be
insufficient for a matrimonial cause. The more @esi the matrimonial
offence, the clearer the proof required.

The standard probably lies between “proof beyoraseaable doubt”
and a “preponderance of probabilities” — one of a%enable
satisfaction”.

Burden of proof lies on the party that stands &elm a civil matter. The
standard is a balance between probability and ibabiity. Verdict is
upon a preponderance of evidence or preponderanpeobability. In
matrimonial causes, the standard is one of “reddersatisfaction”. In a
criminal case, the burden is on the prosecutiomols not shift and,
unless otherwise directed by statute, the presamuif innocence casts
on the prosecution the burden of proving everyadgnt of the offence.
If at the end of the evidence given by either pangy prosecution has
not made out the case, the prisoner is entitlehtacquittal.

It has to be remembered that it is an essentialciplie of law that a
criminal act has to be established by the prosewcuieyond reasonable
doubt.

1.4 Summary

In this unit you learnt the burden and standargrobf. In doing so, we
defined the terms used, and the senses in whightthee been used.
References have been made to the Constitution J1889Evidence Act
Part IX and several other statutes as well as ddcahses. The basic
principle and gold thread was discussed. So alse wee exceptions.
The differences between burden of proof in bothl awd criminal
proceedings were highlighted. You noted the ungestaf the standard
of proof of allegations of crime in the course ofilcproceedings. You
also learnt how burdens of proofs are shared drilgised in some
cases. You should now be conversant with the RulR v Turner and
the difference between legal burden, evidentiatibns and standards of
proofs in criminal and civil proceedings (otherrthmatrimonial causes)
and in a matrimonial cause.

1.5 References/Further Reading/Web Sources

Nwadialo, F. (1999) Modern Nigerian Law of Eviden@ad Ed.
University of Lagos Press, Lagos. Chapter 12
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Tobi Niki ‘Burden and Standard of Proof' in Babapkhfe: (2001) Law
and Practice of Evidence in Nigeria, Intec Printetd, Ibadan,
Chapter 13.

LFN - The Evidence Act.

The Constitution, 1999.

The Penal and Criminal Procedure Code.

1.6 Possible Answers to Self-Assessment Exercises

Proof is the establishment of a fact by proper lleggans to the
satisfaction of the court.
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UNIT 2 DOCUMENTARY EVIDENCE.
Unit Structure

2.1 Introduction

2.2  Learning Outcomes

2.3  Documentary Evidence
2.3.1 Statutory Provision
2.3.2 Proof of Execution of Documents
2.3.3 Proof of the Contents of documents
2.3.4 Extrinsic Evidence of Documents
2.3.5 Interpretation of written Document
2.3.6 Computer generated evidence

2.4  Summary

2.5 References/Further Reading/Web Sources

2.6 Possible Answers to Self-Assessment Exercises

2.1 Introduction

In Part | of Law of Evidence you learnt what a doent is and about its
different kinds. In this unit, we shall be dealingth documentary
evidence. Documentary evidence is evidence ggpby writing,
which must be authenticated before the ewedens admissible
(Blacks Law Dictionary). In this context, writingdludes books, maps,
plans, drawings, photographs, matters expressel@smribed upon any
substance by means of letters, papers or marky ardse than one of
these means intended to be used or which may lkfas¢hat purpose
of recording matter.

Evidence Act Section 258 (1) extensively interptbtsterms: ‘copy of
a document’, ‘computer’ and ‘document’ becauseheirtimportance in

litigation today and Section 84 deals with the axhiility of statements
in documents produced by computers. You may findteresting to

reconsider all the case law on admissibility. Bfs#ly, a document is a
statement made in a document which is offered ¢oQburt in proof of

any fact in issue (Aguda). In this unit, you sHadrn how the statutory
provisions on documentary evidence have been e and applied,
and rules and principles that have now emerged.

2.2  Learning Outcomes

This unit attempts the definition of documentarydewnce. It will also
examine the examples of circumstances when docameet/idence
would or would not be excluded in law of Evidence.
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2.3 Documentary Evidence
2.3.1 Statutory Provision

It is important that you understand the @pfes and rules relating
to documentary evidence. To start with, you neddief survey of the
provisions of the Evidence Act relating to the sl

Read section 85 — 92 to refresh your memory on dhénition,
classification and admissibility of documentarydaice.

Then Read section 83 - 84 relating to admissibiifydocumentary
evidence.

The differences between Public and Private Docushard explained in
section 102 — 106, while the circumstances of esictu of oral
documentary evidence are contained in sections-128).

You may gain an added advantage by reading in pja&ections 107 —
120 which deal with the contents and validity ofiddvit.

2.3.2 Proof of Execution of Documents — Sectio3®8

Any document which is tendered as a proof of itsteot is a hearsay
evidence. Itis inadmissible in evidence asl# falls within one of
the exceptions, e.g. dying declaration, a cordes®r if it is a public

document.  On the other hand, it is not hears#lyei same document
were tendered to prove its existence or the faatitiwas made.

Some documents like the Acts of the National orteéSressembly are
judicially noticed and are admissible without aognfi of authentication.
There are other documents which may necessarilgubieenticated or
classified, stamped, sealed or signed by desigmatklic officials as the
case may be.

The validity of a document determines its admidisyoor the secondary
evidence of the document.

2.3.2.1 Ancient documents

Some reference had been made to presumptions rebwriting on
what needs to be added is that if a document asear or purported to
be 20 years old and is produced from the propeilodysand otherwise
free from suspicions, the court will presume thewtnent's validity but
not its veracity. The Court presumes that:
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- The signature on the document is genuine

- The handwriting is that of the person who is suppo® have
written it.

- The document was duly executed These prescriptions
arising by reason of the document are rebuttable.

In this context, proper custody implies the deposithe document in a
place, and under the care of persons, whose ardwibm it might
naturally and reasonable be expected to be fouhduthentic, even
though those may be some other custody moretlgtgzoper.
Generally, if a document is alleged to be signetbdrave been written
wholly or in part by any person, the signaturetbe handwriting of so
much of the document as is alleged to be in thetqmés handwriting
must be proved to be in his handwriting (Sectids).(9

2.3.2.2 Proof of Signature and handwriting and Eletconic
Signature

Evidence that a document exists having the sameenaddress,
business or occupation as the maker of a documepbgs to have, is
admissible to show that such document was writtesigned by that
person.

Evidence that a document exists to which the doatyitee making of
what is in issue purports to be a reply, togethégh wvidence of the
making and delivery to a person of such earlieudoent, is admissible
to show the identity of the maker of the disputeduiment with the
person to whom the earlier document was deliveileddénce Act
2011, Section 93 and 94)

2.3.2.3 Handwriting

Evidence of handwriting may be required if a docamether than an
ancient document which a person is alleged to Isayeed or written.
The evidence of hand writing may be given in thifeing ways:

. By comparing the disputed signature or handwritingh a
sample which is either admitted or proved to hagenbwritten
by the person named (i.e. the writer or signatory).

. By calling the alleged writer or signatory as ane#s and
inviting him to write any words or figures so ththe Court can
compare with the disputed document.

. By calling the alleged writer and signatosy person named
as a witness to identify his or her own signatr writing.
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. By calling any person who saw the writer or signatarite
(where he or she is not available) to give a diestdlence of that
fact.

. By calling a person who is familiar with the wriginor who

regularly receives or did receive documents sigoredritten by
the signatory or writer of the disputed documenbéocalled to
make a comparison.

. By the opinion of hand writing expert witness.

The Evidence Act 2011 introduced for the first tinlee element
electronic signature. In Section 93(2) (1) (3xtétes:

Where a rule of evidence requires mnature, or provided
for certain consequences if a document is natesig an electronic
signature satisfies that rule of law or avoids th@®nsequences.

An electronic signature may be proved in any manireriuding by
showing that a procedure existed by which it iseseary for a person,
in order to proceed further with a transaction tave executed a symbol
or security procedure for the purpose of verifyitigt an electronic
record is that of the person.

2.3.2.4 Attestation

Some documents require attestation. Example is # Vi other
testamentary disposition or other document requiogdlaw to be
attested.

To prove due attestation, you need to call thestutitg witnesses if they
are alive or resort to proof of handwriting if th#esting witnesses are
dead.

Ancient document is presumed to be valid. Accaglyinthe Court

presumes that the signature is genuine; that thevirgting is that of the

writer or signature and that the document is dugceted. In other
words, these facts or matters need no proof in Cthey are presumed
to exist.

Recitals, statements and descriptions of facts,tamsatand parties
contained in deeds, instruments, statutes, andtstgtdeclarations of at
least 20 years old are presumed to be correct.

Where the holder of a bill of exchange has a lientoby contract or in
law, he is deemed to be holder for value to theraf his lien.

Where value has at any time been given for a bilexchange, the
holder is prima facie deemed or presumed to beenddd value.
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Alterations to deeds are presumed to have been ineitbee or at the
time of execution. The effect of material alterasomade after
execution of a deed without concurrence of theyparbe charged is to
render the whole deed void.

Alterations to Wills are presumed to have been nathe the execution.
Alterations to a Will made after executions arenofeffect unless they
amount to partial revocations.

A document which is required by law to be stamepresumed to have
been duly stamped if it is lost, or not providedamotice.

These presumptions are examples only. They arexmatustible.

Self-Assessment Exercise

Attempt these exercises to measure what you haamtleso far. This
should not take you more than 6 minutes.

1. How is signature in a document proved?

2.3.3 Proof of the Contents of documents
2.3.3.1 See sections 85 — 89 Evidence Act, 2011.

The contents of a document may be proved by prinsargecondary
evidence, depending on the requirement of the lavthe nature of the
document — whether it is public or private documenthe contents of
any document must be proved by primary evidencgesulto certain
exceptions.

Primary evidence is the production of the origidalcument for the

inspection of the Court. Where a document is etegtin several parts,
each part is primary evidence. Similarly, if in oterparts, each
counterpart, or a copy of identical documents peeduin a uniform

process by means of printing, lithography, photpgrdike the copy of

any Newspaper of a particular date is original.FHeacthese documents
is a primary evidence of the contents of a pertieelition.

The original document sought to be produced mustémtified on oath

being what it purports to be, unless it has alrdaelyn admitted or it is a
public document admissible on production.
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If the original document is in the hands of an apgtt or a stranger, the

following notices to produce must first be served:

- Notice to produce. —Here production is optipnabmmonly
used in Criminal proceedings

- Subpoena duces tecum -Here, production is corapuls

In the case of banker’s books, the judge’s prideois necessary

An Admission (oral, written or by conduct) of thentents of a
document by a party is a primary evidence agaiirst & her, who
admits. Similarly a copy of document acknowledgedcarrect by an
opposite party is regarded as an original document.

2.3.3.1 Copies of an Original Document

Sometimes, a copy of an original document made mradeublic

authority is admissible as primary evidence. &ample, Probate of a
Will is a primary evidence of the words of the WillA document

which is sealed and certified by the DirectwirNational Archives

is treated as primary evidence (Public Archives t. &ection 7 and
Evidence Act section 88); so also is a certifieghycof entry in the

Register of Marriage (Marriage Act).

2.3.3.2 Secondary Evidence:

See section 87, Evidence Act, 2011.

Secondary evidence of the contents of a documeahysadmissible
evidence other than the primary evidence. The rgémele is that the
Secondary evidence of the contents of a documeran never be
admitted unless the original document itsetiuld be admissible in
evidence. It is of utmost importance that:

First, you lay a foundation for admissibility ofettoriginal document,
giving account of the original document e.g. thas ia public or judicial
document. Next is to lay the foundation for tlenassibility of the
secondary evidence of those documents.

2.3.3.3 Forms of Secondary Evidence

Secondary evidence may take any form; but wheretst@rescribes a
particular type of secondary evidence, no substitnay be permissible
admissible.

Examples of these forms of Secondary evidence are:

1. Office copies of judicial documents bearing officeeal, and
made by an officer of the Court having custody led briginal
document.
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2. Examined Copies of documents produced by aewrivho,
has compared them with the originals or by aeidence by a
witness who has read the original document.

3. Photostat or certified copy of the original copy
Oral testimony of private documents may be given thg
testimony of the conduct of a person, acting inspance of the
assumed terms of a document.

A public or judicial document and quasi-publdocument may be

proved by oral or secondary evidence, dependamgconvenience.

They may be proved in the following ways:

- By an examined copy

- Sealed and certified copy of records (public recordletters
patent)

- Certificates or certified copies of public docungmiroceedings
of corporations or entries in Register.

- As statute may prescribe

- A copy of extracts of books, documents of publituna

2.3.3.4 Private Documents

Private documents must be proved by primargeawie, except in
those special circumstances in which the law allsacondary evidence
of their contents.

Cases in Which Secondary Evidence of Private doatsris admissible.

See Section 89 Evidence Act, 2011.

A secondary evidence of the document may be adinittéhe following

cases:

- Where the original document is lost or destroyed

- undue delay or expense would be involved in prongdihe
original

- Where the original is in the hands of a stranger

- Where the original is in the hand of an opponent

- Where it is inconvenient or physically impossibteprovide the
original.
See for other cases, sub sections (a)-(h)

2.3.3.5 Bankers Book

An entry in the ordinary books of the Bank ymbhe proved by
secondary evidence provided that:
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- The book in which the entry is made is at the tiome of the
ordinary books of the Bank, irrespective of whetlteis used
daily or occasionally.

- The entry is made in the usual and ordinary coaf$risinesses.

- The book is in the custody and control of the Bamkich proof
may be given orally or by affidavit by a partneradficer of the
bank.

- The copy has been examined with the original eaty found to
be correct, (not necessarily verbatim or precisguage) but in
substance. A Ledger card is not admiss{¥lESUFU V ACB
(1976); FADAH ALLAH v AREWA TEXILE LTD (1997) .

Secondary evidence of previous conviction. Theee ssveral ways of
proving a conviction. Examples of such ways areobgws:

a. By a certified copy of the record

b. By a certificate signed by a clerk or deputy clefkhe Court of
trial

c. By a copy of the summary conviction signed by aideof the
Peace

By a certified extract from the Court Register
By a certificate signed by or on behalf of the idpr General of
Police giving particulars of the conviction, aodrtifying that
the finger print exhibited to the certificate an@s$e of the person
convicted and

f. A certificate signed by the person in authoritytifgng to the
same effect.

A document which is admissible as evidence aiviction is
admissible in any civil proceedings to provee tfacts on which the
conviction is based. The information, complaimiglictment in the
charge — sheet may be used for this purpose

In sum, secondary evidence of the contents ofdlewing documents
may be given provided the originals themselves didea admissible:

. Public or judicial documents or a private one reegiito be
registered or enrolled.

. Document that has been lost or destroyed provided the
existence and search (if lost) has first been mrove

. Document in the possession of a stranger or adwens&o

requires producing document of which productiomplgysically
impossible or highly inconvenient.
. In interlocutory proceedings
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2.3.4 Extrinsic Evidence of Documents

Extrinsic evidence means evidence relating to atraoh but not
appearing on the face of the contract. It comas fother sources such
as statements between the parties or the circumestasurrounding the
agreement. It is extraneous evidence.

The general rule is that extrinsic evidence is madible to add to,
subtract from, vary, alter or contradict a writtdacument that is not
ambiguous.

A written document is deemed fit to be amplete and
conclusive record of the transaction. No ewvdetherefore may be
given to prove the terms of the transaction, extepdocument itself or
where the laws direct otherwise.

Suppose A advertises his parcel of land for sdlee land comprises
Black acre, Green acre and White acre. A and Bntereinto an

agreement in writing for the sale of white acre &reen acre in Garki
Abuja, B cannot be heard later to complain thatreghevas

complementary verbal agreement that Black ases included in
the original agreement that is in writing.

Where a judgment, contract, disposition of properor other
transaction is in writing, such document or sergdsdocuments
represents what was intended. An extraneous vidérce to prove the
contents is inadmissible.

Exceptions:

Extrinsic Evidence of a written instrument documents may be

admissible in the following cases:

i. To impeach the document for want or failure of sidaration,
incapacity of the parties, illegality, = mistake fraud, and
innocent  misrepresentation,  undue influentegery etc.
The ultimate purpose is to show that there is r \teansaction
or any such matter as would entitle a party todbeument to a
judgment or order relating to it.

i To show that a deed appearing to be a sale iacind mortgage.

iii. To show that the written record has been wrongtgdia

iv. To show that the writing was not meant to be theome of the
transaction, or the complete record of it.

V. To prove a condition precedent to any delegatiateua contact
or disposition of property.

145



PUL446 LAW OF EVIDENCE II

vi. To add supplemental or collateral terms contaimedséparate
agreement.

vii.  To incorporate local or trade custom.

vii.  To show a subsequent oral agreement, varying cingiag the

written instrument.
iX. To connect two or more written documents, whicleréd each
other in relation to the transaction.

X. To prove a legal relation created by a documentwtidy the
existence of such relationship is involved andthetterms of the
document.

Xi. To show that a document was executed with aminvehich is

contrary to the presumption raised by the ebietadoctrine of
satisfaction. See Re-Tussand (1878),

xi. ~To prove a contract where proof of part perfornesnc is
accepted in place of a statutory memorandum
xii. To translate the document (e.g. a damimin foreign

language, signs, abbreviations, nicknames, iblegitharacters).

xiv.  To explain the terms now obsolete but used in aoieah
document.

xv.  To explain scientific or technical terms

xvi. To explain common words (e.g. where parties usedsvam a
particular sense with secondary meaning.

xvii. To explain where the words used have a special mgge.g.
trade usages or not being contradictory to the ohecu.

xviii. ~ To show the circumstances of the parties or orteerh. xix. To
identify parties ,persons and things xx. To explambiguity —
latent, patent or equivocation.

2.3.4.1 Rescission or variation of a written instrmment:

An obligation under seal can only be varied or iresed by a deed.
The doctrine of equity holds a contrary view. See tase of Berry v
Berry (1929). Since equity prevails, a contractviiting or evidence in
writing may be varied by a later parol agreement.

However, if the law declares that “writing or a mea@ndum in writing”

is a condition precedent to an agreement or cdntiacan only be

varied by a subsequent contact, which is itselfiiting. For example,
the Statute of Frauds states that a contract comgedand must be
evidenced in writing. If then P agrees in writitagsell an acre of land
to D, any subsequent oral contract between P amddd not suffice to

confer on D any good title to any of the plots ashsoral agreement
would be offensive to the Statute and therefordnmasible.

But then, specific performance of the contract asied orally is
permissible in three situations, namely:
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. Where the absence of writing, is not speciallyagkd

. When, through the defendants fraud, no memorandwas
signed

. When the plaintiff proves acts of part perfance or verbal

variation which unequivocally refers to it.

In regard to rescission of a written instrumenpr@r written contract
can always be rescinded expressly by a subsequardagreement. But
notice: that the subsequent contract itself cabeatued upon by reason
of want of writing or written evidence.

In an old case of Morris v Baron & Co (1918), atiat for $800 was
settled by oral agreement which both rescinded atiginal written

contract and contained a new arrangement. Atithe, the Sale of
Goods Act 1893 had provided that a contract fordake of goods of
$10 and upwards had to be evidenced in writing. Fbase of Lords
held that oral agreement was valid to rescthe former written
agreement, but unenforceable as to the new amaagts made.

Extrinsic evidence inadmissible. Extrinsic evidemak not be
admissible in the following:

. Of a party’s direct declaration of intention

. Where there is no ambiguity in the language or iyere
grammatical ambiguity

. Where the language is so vague or imperfect thaextiansic
evidence would be mutually equivalent to making ewn
document.

. Where the interpretation sought to be given wowddflect with

some rule of law or construction.
2.3.5 Interpretation of Written Document

Only a summary of this topic is required here. Vdouded are taken in
their “ordinary popular meaning” and as modifiedpt@duce sense and
consistency, except where it is apparent that thedsvhave been used
in some other sense.

When extrinsic evidence is not admissible

The Court is concerned with the document itselthai\the parties have
expressly stated in the document is what theyyeatended. Hence,
extrinsic evidence is not admissible if the worfl& @ocument are clear
and unambiguous. A party cannot be heard theretore,say that

although the parties have expressed certaings in words, they
really intended something different.
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However, the Court may depart from the words used eeceive

extrinsic evidence in:

> Expressions which are contradictory, or

> Single expression, which is against the generah ter of the
document. When this situation arises, what doe€theat do?

> It considers the document as a whole. It constituesneaning of
terms from what has gone before and what follows. (ex
antecedentibus et consequentibus).

Remember that the court is always anxious to uplaofibcument, if
possible, rather than that it should fail for utagty (i.e ut res magis
valeat quam pereat: let it rather be valid thanspgr Hence, whatever
the intention of the parties which the Court sostnres prevails over
the words so expressed.

For that reason also, where a deed may be readoirways — one
reading of which makes its object unlawful ahd other lawful,
the latter is to be given effect. An examplethe cypress doctrine
which applies to charitable trusts.

Extrinsic evidence in aid of interpretation mayocalse admissible to
prove the following:

. Knowledge and circumstances of this writer —driser identify
. The extent of the objects referred to in a document
. The particular sense in which certain words arel use
. Whether those words were not used in thaiimary or

ordinary sense; the surrounding circumstanceshich used —
trade and habits of speech.

. Situation: falsa demonstration non nocet; i.eekghwords (are
used correctly in one part and incorrectly in aeotpart, or
(apply partly to one subject matter and partlyriother, or (have
both ordinary and local or particular meaning, iesic evidence
is admissible to show that which was intended.

. To resolve ambiguity or an equivocation. Equivamatrefers to
a situation where words used fit two persons arghj or where
it fits one person accurately and another popularlyoth equally
and subject to common inaccuracy.

. To explain technical, local or foreign terrby references to
dictionaries and expert evidence.

Any ambiguity which does not answer the above dgson may be

incurably bad for uncertainty. See the case ofhe Union Bank of

Nigeria Ltd v Professor Alvert Ojo Ozigi (1994), aie Adio JSC

expressed the following guiding principles:

1. The general rule is that where the parties haveodied the
terms of their contract on a written documengxtrinsic
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evidence is not admissible to add to, vauwptract from or
contradict the terms of the written instrument. S&eo section
131, Evidence Act, 2011; Olaoye v Balogur99Q), Eke v
Odolofin  (1961), Macaulay v Nal Merchant Bank (1990
Colonial Development Board v Kassisi (1955), Moladglolade
(1958).

The operation of the parol evidence rule is notitéoh to oral
evidence. It extends to extrinsic evidencewiiting, such as
drafts of agreement, preliminary agreementd kmtters
relating to previous negotiations.

Extrinsic evidence is not admissible as to whatspdshetween
the parties before the execution of a written agesg or during
its preparation. For example, the court may eefasddocument
as inadmissible because it constitutes extrinsidesre intended
to be used to contradict a mortgage deed.

Where a document is clear, the operative words should be
given their simple and ordinary grammatical meaning

Where the words of any instrument are free fronbiguity in
themselves and where the circumstances of the ltage not
created any doubt or difficulty as to the propaoplication of
the words to claimants under the instrumentthe subject
matter to which the instrument relates, such atrungent is, as a
general rule, always to be construed accordindpecstrict, plain
and common meaning of the words themselves.is Wrong to
import into Mortgage deeds extraneous matters, sashthe
requirement that the party should obtain the prarsent or give
prior notice of increase in the rate of interegistloe loan to the
other.

This doctrine has been applied and followed by Apex Court in
Nigeria.

Refreshing Memory from a Document.

Subject to certain conditions, a witness may réfigis memory from a
written document while giving evidence. This typfeevidence is oral,
not documentary.

The written record must have been made:

By the witness or on his or her direction from Insaties e.g
expert witness.

Upon matters within his own knowledge

Within such a time after the transaction as td gl fresh in his
memory or read through while the matter was seli in case of
records made at his direction.

Before any controversy in the matter arose.
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A witness, with the permission of Court, maglidly refresh his
memory from the document. The practice has thet mie

- The writing reviving the witness’s recollectionfatts;

- Creating in his mind, a belief that when the wgtiwas made, he
knew it to be correct

- The witness being satisfied that it would not haeen made if it
was not true;

Examples of documents, which courts have ptrdh to be used
to refresh oneself include:

- Entries made by a tradesman in the book of ord=tsmlly made

- Entries in a diary

- Tape recorder being replayed in court

Any document which is tendered as a proof of itateots is hearsay
evidence and it is as a general rule inadmissibldowever
extrinsic evidence may be admitted to:

a. Vary, or contradict a public document, not beingdicial record
e.g the Register of slips.

b. Vary, or contradict a private document — informaliter alois
e.g a receipt.

c. Modify or rescind at any time before breach and dral

agreement any written transactions which statujaires to be in
writing show that the document or transaction islid.

Extrinsic evidence may be adduced to supplemehyt not to
contradict the terms of a private formal documémnt the purpose of
proving terms that are omitted, proving caiat agreement or
warranty or proving that the contract was subjectat custom (not
inconsistent with its terms). Where a stay Memorandum is
required, any modification or rescission must veetten. If the
purpose is to rescind the contract as a whole,emidence suffices.

Extrinsic evidence is receivable to show that theusnent in question is
not a valid record of a transaction (i.e. A forgewy that the transaction
as recorded is itself invalid, want of considenatior by reason of fraud,
mistake or illegality. On the other hand, extitngvidence may be
admissible to prove the true nature of a transactiod relation of the
parties such as evidence showing that a conveyancdact a mortgage
or that an agency relationship exists betweengmarti

2.4  Summary

The Evidence Act defines document in sectRBB and provides
for documentary evidence in parts v and vi and anuarticularly in
section 85 -107, and 108-130. You learnt of wistances when
documentary evidence may or may not be additand the
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conditions precedent to admissibility whereplagable. The contents
of a document may be proved by primarysecondary evidence,
depending on the requirement of the law and theraadf document
(section 85 - 89, Evidence Act). As a generdd,raxtrinsic evidence
is inadmissible.  You should be able to enumeexiseptions to the
rule. The Unit ended with a brief resume of how imerpret a
document.

2.5 References/Further Reading/Web Sources
The Evidence Act, 2011

Nwadialo. F, (1999) Modern Nigerian Law of Evident#iversity of
Lagos Press, Lagos.

Aguda T. (2007) the Law of Evidence, Spectrum Lasies, Ibadan

Afe, B . (2001) Law and Practice of Evidence in &tig Intec Printers,
Ibadan

Glanville Williams: The Criminal Law Review, Sweahd Maxwell,
London. March 1973, P 139 — 152. The New Proposals
Relation to Double Hearsay.

2.6  Possible Answers to Self-Assessment Exercises
This is done by evidence that a document existingahe same name,
address, business or occupation as the maker ofwarent purports to

have, is admissible to show that such documentwridien or signed by
that person.
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UNIT 3 CONFESSION
Unit structure

3.1 Introduction
3.2  Learning Outcomes
3.3 Confession
3.3.1 Definition
3.3.2 Voluntary Nature of Confession
3.3.3 Proof of Voluntariness
3.3.4 Attacks on Confession
3.4 Summary
3.5 References/Further Reading/Web Sources
3.6 Possible Answers to Self-Assessment Exercise

3.1 Introduction

Matters relating to confessions are problematic @entious areas of
the Law of Evidence. Perhaps for this reason,Blielence Act has
provided certain safeguards against pitfalls angb amposed some
duties and obligations on the agencies concerneth wriminal
investigations. You should be familiar with theimfor the purpose of
examinations. In this unit, you shall learn whatanfession is and
about its admissibility, the effect of any confessithat is wholly
incriminatory or wholly exculpatory or mixed, thexed question of a
person in authority and protection of persons whe @0 more than
suspects of crime(s).

3.2  Learning Outcomes

When you have studied this unit, you should be ahle

. Define or Explain the term “Confession”

. Distinguish Admission from Confession

. Gain knowledge of the conditions precedent to asiiigy of a
confession.

. Explain evidential implications of statements tha¢ wholly or

partly adverse to its maker.

. Recognize the safeguards and the added duties @umys State
Agencies to enhance the voluntariness of a comfessi

. Critique the state of Law of Evidence on “confessio
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3.3 Confession
3.3.1 Definition

A confession is:

. an admission tending to establish the guilt of es@e charged
with a crime . It is an acknowledgement in expnessds by an
accused of the truth of the main fact charged @oofie essential
part of it.

. An admission made at any time by a person chargid av
crime, stating or suggesting the inference that dre she
committed that crime.- Section 28

. if voluntary, deemed to be a relevant fact as ajdime person
who has made it only;

Where more persons than one are charged jointl witcriminal
offence and a confession made by one of such pgisothe presence
of one or more of the other persons so charggi/&n in evidence, the
court or a jury where the trial is one with a juspall not take such
statement into consideration as against any ofh sdicer person(s) in
whose presence it was made unless he/she adomteshith statement
by words of conduct. Read: Evidence Act, 2011 SastR8-29.

It is also an exception to the rule against hearsay
3.3.1.1 Admissions and Confessions

Some writers and judicial opinions find no diffeces between
admissions and confessions and sometimes use betmst
interchangeably. See the case€Coimmissioner of Customs and Excise V
Harz (1967)where the House of Lords expressed the view theetls

no distinction between admission and confession

Others have found a distinction between an adnrisai@ a confession
on the basis of facts from which guilt may be irder and the express
admission of guilt itself.

3.3.2 Voluntary Nature of a Confession

It is a fundamental condition of admissibility oWigence that a
confession should have been made voluntarily atebganducement,
threat or promise, under the old law, a statemena @onfession is
voluntary if:
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> It is not caused by any inducement, threat mademin the
presence of a person in authority.

> The promise or threat does not give the maker soreble
ground for supposing that he or she will gain adyaatage or
avoid any disadvantage of a temporary nature assaltrof
making the statement. Under the Evidence Act, 2011,

A confession, which is relevant to any matter suesin the proceeding,

is admissible if the court does not exclude it.

The Court would exclude it if:

. the confession was obtained by oppression of ilsema

. the confession was obtained in circumstances whectder it
unreliable except the prosecution proves beyondsoresble
doubt that the confession (notwithstanding than@y be true)
was not obtained in a manner contrary to the prowief Section
29 of the Evidence Act.

Also note that a confession otherwise relevant donet become
irrelevant merely because it was made:

. under a promise of secrecy

. in consequence of a deception

. when the maker was drunk

. in answer to question which need not be answered

. not under caution that he is not bound to make siatement

and that it may be given in evidence.

See Sections 29 and 31, Evidence Act, 2011.

The often quoted principle is that:

“It has long been established as a positive rul€minal law that no
statement by an accused is admissible in evidegaesst him or her
unless it is shown by the prosecution to have baeWoluntary
Statement, in the sense that it had not been aaamm him or her
either by fear of prejudice or hope of advantager@ses or held out by
a person in authority” Pérord Sumner in Ibrahim V R (1914)

This principle is as old as Lord Hale and it hasrbeeferred to with
approval by the House of Lords iBommissioner of Customs and
Exercise V Harz 1967.

It is submitted that this case may not be goodifaiNigeria today as the
wording of section 28 of 2004 is different from sec 31 of 2011.

If a threat or promise under which a statement made still persists
when a second statement is made, then the secatement also is
inadmissible. Only if the time lag between the tstatements and the
circumstances existing at the time are such thearnt be said that the

154



PUL446 LAW OF EVIDENCE II

original threat or inducement has been dissipateth tan the second
statement be admitted as a voluntary statement.

The whole of the confession, if relevant, is adibiss(if admissible at

all), even though some parts are favourable andttier unfavourable.

It needs to be emphasized that an accused caridogedf only by his or

her own confession. The confession by his or lgents, accomplices
or strangers would bind the accused, if and onlguth confession was
made in his presence or assented to by him or lBart a threat or

promise made by a person in authority to a thirttypim the hope or

expectation that it will eventually be communicatexd the accused
suffices to render the confession inadmissible.

Consider an allegation that a police officer pradisn accused a glass
of spirits, or permission to see his wife and tleeused made a
statement confessing to the crime.

What about such declaration by the Police Officeflaneed to take a
statement from you” or even the suggestion thatabeused would
accompany him to the Police station because they s&atement from
him or her.

Admittedly, the Police officer is a person in authpbut neither of the
above fact situations can vitiate the admissibitthe statement of the
accused or his/her confession.

Self-Assessment Exercise

Attempt these exercises to measure what you hawetlso far. This should
not take you more than 6 minutes.

1. What is confession?

3.3.2.1 A Person in authority

One of the differences between the Evidence Lawrpon 2011 and
after is the reference to person in authority.

He is a person in authority whom the accused mrighsonably be
supposed to be capable of influencing the courskeeoprosecution.

Examples of persons in authority are persons emgagehe arrest,
detention, examination, prosecution, or punishnoéthe accused. That
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is to say: the Magistrate, the Police Officer, Pm#gor (Public and
Private etc). Other Examples are Justices of tleedeMilitary Police,
Customs and Excise officials and Officers of theat&t Security
conglomerate who may be engaged in criminal ingagtn. In some
situations, it may include the village heads andnems of stolen
property. The current law makes no reference tegues in authority.

3.3.3 Proof of Voluntariness

A condition precedent for admissibility of evidenggor to and under
the Evidence Act 2011 is that it must have beenenaduntarily and
the burden of proving that a statement was volyntay on the
prosecution. As Lord Sumer explained.

“It has long been established as a positive rul€minal law that no
statement by an accused is admissible in evidegasst him or her
unless it is shown by the prosecutor to have beerlumtary statement,
in the sense that it had not been obtained fromdrimmer either by fear
of prejudice or hope of advantage exercised or batdby a person in
authority”. Ibrahim v R (1914)

Once the prosecution has first discharged his obhelen to prove that
the statement is voluntary. It noted on the dedetwc prove that the
statement was made involuntarily.

Some questions need to be asked:

What should be the proper concern of the Court?

Is it whether or not the statement was made votiiptar as a result of
fear of prejudice or hope of advantage for the psepof determining its
admissibility, or

Is it whether or not the statement was made valigtor as a result of
fear of prejudice or hope of advantage for the psepof determining
what value the court should attach to the statePent

The burden is on the prosecution to prove that;

(i) The statement had been made voluntarily and therefo
admissible

(ii) No threat, promise or inducement had been madeeta¢cused

(ii).  If there was, its effect had been nullifieéfore the accused made
the statement in issue.

3.3.3.1 Threat, Promises etc

The presence of a threat or promise that was dpeeahtand had not
been nullified or had not spent its force or diasgd would render
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inadmissible any subsequent statement made by d¢besed person
under the old law.

“If a threat or promise under which a statement wasle still persists
when a second statement is made, then the secatement also is
inadmissible. Only if the time lag between the tatatements, the
circumstance existing at the time, and the cawi@such that it can be
said that the original threat or inducement hamhsissipated can the
second statement be admitted as a voluntary statéme

It was the practice that after the prosecution fira$s discharged the
burden of proving that the confession was voluntérg onus shifts to
the defence to prove that the statement is invahlynt

3.3.3.2 Confession under the old and the new law B¥idence:

The comparative provisions for confession are shbalow:-

Old Law New Law

1. Statute

Evidence Act 2004 Evidence Act 2011.

2. Definition

A confession is an admission m4
at any time by a person charg
with a crime, stating or suggesti
the inference thathe committe(
that crime. (Sec. 27(1)).

A confession is an admission mg
at any time, by a person charg
with a crime, stating or suggesti
the inference thtahe committe
that crime. (Section 28).

3. When confession is releve
confessions, if voluntary, al Section 29
deemed (2) If, in any proceeding where the
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to be relevant facts as against
person who make them only. Sect
27(2).

Where more than re are charge
jointly with a criminal offence and
confession made by one of st
persons in the presence of one
more of the other persons so char
is given in evidence, the court ol
jury, shall not take such statement i
consideration as againany of sucl
other

prosecution proposes to give
evidence, a confession made by
defendant, it is represented to the c
that the confession was or may h
been obtained:

(a) by oppression of the pers
who made it;

(b) In consequence of anythi
said ordone which was likely, in th
circumstances existing at the time,
render unreliable any confession wh
might be made by him, in su
consequence, the court shall not al
the confession to be given in evide
against him except in so far as
prosecution proves to the court bey
reasonable doubt that the confess
(notwithstanding that it may be try
was not obtained in a manner contr
to the provisions of this section.

3. In any proceeding where t
prosecution proposes to give
evidence a confession made by
dependant, the court may of its o
motion require the prosecution ag
condition of allowing it to do, to pro
that the confession was not obtaine
mentioned in either subsection 2(a
(b) of this section.

4. Where more peons than on
are charged jointly with an offeng
and a confession made by one of S
persons in the presence of one or n
of the other persons so charged
given in evidence, the court shall
take such statement into considera
as against anyfeuch other persons
whose
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persons in whose presence it \ presence it was made unless
made unless he adopted the { adopted the said statement by word
statement by words or condy conduct.

Section 27(3). 2. In this section, “oppression”
includes torture, inhuman akegrading
treatment, and the use or threat
violence whether or not amounting
torture.

Confession caused by induceme
(section 28)

A confession made by an accuj
person is irrelevantin a criminal
proceeding, if the making of tl
confession appears to the court
have been caused by any inducerm
threat or promise, having reference
the charge against the accused pel
proceeding from a person in autho
and sufficient, in th opinion of thq
court, to give the accused per:
grounds which would appear to h
reasonable for supposing that

making it, he would gain ar
advantage or avoid any evil of
temporal nature.

Confession, it is relevant if it w;
made after impressiotaused by suc
inducement, threat or promise has
the opinion of the court been fu
removed (Section 30)

Activity

The reason for rejecting an involuntary confessgenerates some
controversy. Suppose a statement is relevant lag ebtained by
coercion. Do you think such relevant evidence khdwe denied
admissibility?

Some critiques have argued that threat or fearrejugice or hope of

advantage should not affect the admissibility ofo#merwise a relevant
statement. Do you agree?
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Let us consider some statements and their volumizityre.

1. Adigwe believes that Ikem was sexually abusing herd,
Juliana. Adigwe dragged her into her room, withexe of wood
in her hand and said:

“If you do not tell me all about it, | will senai the Police”

Julian, kept mute. Adigwe called Oforji, a Poli©oficer. At the sight
of the Police, Julian got frightened and confessed.

2. In a rage, Okafor said, pointing a gun to the aedusIf it was
not Assize time. | would chop off your head”

In the above two illustrations, would you say thatements were
induced.

Obviously, neither of the statements can be saidédoinduced by

operative threat or coercion. Look at the case wefWilliams (1968)

In that case, the military Police questioned theuaed, a soldier, about
allegations of homosexual acts with a civilian. eTiilitary police
informed him that they would not take proceedingsi@ast him but
could not guarantee that the civil police would.ndhe accused made a
statement. This soldier was subsequently handeat tw the Civil
Police, who after interview, also made a statememhe prosecutor
sought to tender both statements at his trial leettoe ordinary court.

Held: The statement made to the military policeaniadmissible by
reason of improper inducement. The second statemade to the Civil
Police is also inadmissible on the ground that etverugh made after
caution, the inducement made before the first statd was still
operating on the mind of the accused.

This decision arose under the old law. The decisiay be different
under the new law. A confession may now be regeateevidence if it
is obtained by oppression or in circumstances imchviit can be said
that the prosecution has not discharged his burden proof beyond
reasonable doubt that it was not obtained conti@rhe Act (Section
29). Especially Section 31, without more, would regect a confession
merely because it was obtained in consequencedeteption practiced
on the accused (Sec 31).

A confession otherwise relevant is not to becomaldvant because of
promise of secrecy; Section 31. If a confessiootherwise relevant, it
does not become irrelevant merely because it wakemader a promise
of secrecy, or in consequence of a deception pextion the defendant
for the purpose of obtaining it or when he was &rwor because it was
made in answer to questions which he need not remsaered,

whatever may have been the form of these questiobgcause he was
not warned that he was not bound to make suchnsésteand that
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evidence of it might be given. Evidence Act, 208dction 31 and
Evidence Act, 2011, Section 31.

In R V Zaveekas (1970)he accused was charged with theft from a
telephone booth. Before his trial, he asked acedlifficer;

If | make a statement, will you grant me bail ridw
The police officer replied “Yes” and the accuseddmaa written
confession.

The trial court admitted the confession and comwcthe accused.
Quashing the conviction, the Court of Appeal héldttthe confession
was made as a result of a promise held out by sopen authority and
that it made no difference that the question of was first raised by the
accused himself. The case may be decided diflgreaday. See
Evidence Act 2011 section 29 and 31

R V Deokinanan v R 1968

The accused was charged with murder. The Politargel him, and
locked him in a room with his best friend, B thattbmight freely talk.
The accused confessed to B that he had commitéechtinder.

At the trial, the prosecutor sought to tender tlmfession by the
accused to B, his best friend. The defence oppdisedreception,
arguing that it was induced by B’s promise to h#ie accused, a
promise which had been held out by B with the kremlgke and consent
of a person in authority to wit the police offiaarcharge of the case.

In overruling this objection, the court held thaee if it had been, it
would not be rendered inadmissible unless it wad bet by a person in
authority. Decision would not be different undiee hew law whether
or not it was held by a person in authority.

At the time of the confession, B was merely a gaesprosecution
witness, not a person in authority. The accusedllamaterial times
regarded B as a friend, not as a person in auyhoritin any way
connected with or working with the police. The extijon to the
admissibility of this confession therefore could he sustained.

Let us look at additional statements.

An investigating police officer arrested A, B, C,f@r various offences.

Each of them made a statement in response to logviog admonition
from the police officer.
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(a) Police to ‘A’ You need not say anything

(b)  Police to ‘B’ You need not say anything but anythiyou say
will be given in evidence against you.

(c) Police to ‘C’: You need not say anything but it wbbe better to
speak the truth.

(d)  Police to ‘D’: You need not say anything to incnirate yourself.

The prosecution seeks to tender in evidence eatlfecdtatements made
by A, B, C, and D The defence objects.

(1) The attitude of the trial court is likely teelas follows:

The admonition to A and D by this Investigating iPelofficer
leaves the accused persons with a choice to speabld his
peace. There is no evidence of improper inducemeifhe
objection to the admissibility of the statementsAyand D is
likely to be overruled.

(i). The words “against you” in C and the clau§écould be better
to speak the truth is likely to be fatal to the epton of the
statements by B and C respectively. The firss pla¢ maker (B)
in anticipation of fear of harm. The second implikat it would
be better for the maker (C) to say ‘something’ iolation of his
or her fundamental right to silence.

If the court is satisfied that a confession is wbdury, it does not become
inadmissible merely because the police failed tmiatster a caution.
But the admonition to speak the truth coupled waih expression
implying that it would be better for him or her tto so, may be
objectionable and such as would render the regultatements
involuntary and inadmissible.

Suppose Chinyere, Paul and Komolafe are directoA8& and Co Plc
and sought to have a competitive advantage ovéquidate their arch
rival company KYZ and Co Plc. Chinyere. Paul andniflafe
embarked on espionage mission; bugged the officethef Chief
Executive, KYZ and Co Plc and also carted awayrtbeiin box and
production secrets. The Police arrested Chinysreurged her in the
interrogation room up the small hours of the magnilshe confessed.

Acting upon her confession, the Police recoveres irain box from
where it was buried in her flower bed behind hedrbem, and other
components from the chimney in Paul's house.

At the trial, the persecution seeks to tender idewe the following:

1. Chinyere’s confession
2. The brain box
3. Other components

The defence has opposed vehemently, arguing tleatdmfession is
involuntary or oppressive. Furthermore, as a bad trannot bear good
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fruits, the brain box and other components whick products of
involuntary and inadmissible evidence are alsouygtiejal and therefore
inadmissible.

Fine argument; is it not?

Clearly Chinyere was coerced to make her staten8nth a coercion
amounts to oppressive behaviour or improper indecgnand capable
of rendering the confession involuntary and inadibis.

Although a confession is inadmissible by reasoth#at, evidence may
be given that in consequence of what the accusedshal, some
property (to wit: the brain box and other composgntvas found or
other facts discoveredRé v Gould, 1840. R v barker (1941) R V
Jonkins, 1822)

Thus the fact that the brain box was found in tosvér bed beside
Chinyere’s bedroom may be incriminating but may bgtitself be
sufficient to justify its admissibility or inadmisslity. For one thing,
there is no evidence that Chinyere hid it thereraift was stolen. But
when, in addition, it is known that she had disetbthe where-about of
the property (even though in an involuntary statetihethe probative
value becomes sufficiently strong to justify itsradsibility.

In relation to the other components found in Pachsmney, do not

forget that a confession is admissible only agaimstperson who made
it. But the fact that the property was found iruParesidence is of

sufficient evidential value and weight justifying reception.

There has been a line of cases since tffecé®tury where confessions
were held inadmissible because they were impropedyced whereas
the evidence of the fact that as a result of thdassion, stolen property
were found with the accuse(R V Richards, 1834R V Warwickshal —
1983)or in a pond:R V Gould; 1840)These cases may preferably go
the same way under the Evidence Act, 2011.

3.3.4 Valid Attacks on Confession

That a confession has been obtained by fear ofighicg or under hope
of advantage exercised or held out by a persoruthoaty though a
valid attack against the reception of a confesgwoeavidence, under the
old law may now be invalid.

What about an admonition to speak the truth, int@agon where a
compulsion to say something is inherent in the espion: Take the
example; ‘It would be better to speak the truth’
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You would have noted that Section 29 of the EvigeAct, 2011 is
silent on whether or not the part of such statemenfavour of the
accused is as admissible, as the incriminating part

Brett/Ag CJ permitted the reception in evidencepafession which is
partly against and partly in favour of the accubedause both sides are
admissible at common law. This, with respect,asmore good law in
Nigeria. Section 5(a) of the Evidence Act, 2004d& Common Law
admissible but section 3 of the Evidence Act, 20 makes Common
Law inadmissible as Common Law is not legislati@tidly in force in
Nigeria.  Hereinafter, all references to Common LaWould be
reviewed.

Compare and Contrast the following admonition:

(a) You need not say anything to incriminate yoliygb) It was better
for you to speak the truth. (c) The Bank CEO sailis accountant:
“if you do not tell me all about it, | will send ffdhe police.

The accountant said nothing until after the arrofathe police.

The investigating police officer (IPO) said to tlseispect during
interrogation:  “If you fail to answer my questioryou will be
prosecuted, and he made certain admissions.

Read upDeokinan v R (1968) and R v Williams (1968).

Where an accused refuses to answer a questiondgeitanight tend to
incriminate him and he is then improperly compeltedanswer it, his
answer is involuntary.

Where a statement is admitted, it is the wholehef $tatement that is
admitted.

Adekanbi v AG (WN (1960).

Confessional Statement was tendered through thes&ckcduring cross
examination and was wrongly admitted. For thissomathe conviction
was quashed on appeal on the ground that the promechad not
proved that it was made voluntarily.

Inusa Saidn v The State (1984)

The Confessional statement which was signed byna&er was held
admissible unless it was obtained by force, trilaud, threat or
inducement. IrR v Omokaro (1947in a free and voluntary confession
of guilt by the accused, if it is direct and pogti duly made and
satisfactorily proved, is sufficient to warrant @heiction, even if there
is no corroborative evidence. In the current lavhat may vitiate a
confession is oppression or inability to prove beygeasonable doubt
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that the statement was obtained in a manner nonsgistent with the
provisions of the Evidence AcAnthony Ejinima v The State (1991)

E was charged with murder of 3 children, Admittetling the 3

children, but denied at the trial and said armebbess killed the
children. The Supreme Court received the confessiismissed the
appeal and adopted the test laid down in R V. Sgk8%3), namely:

(a) s there anything outside the confession to shomag true?

(b) Is it corroborated?

(c) Are the statements made in it in fact true as fathey can be
tested?

(d) Was the prisoner the person who had the opportunity
committing the murder?

(e) Is his confession possible?

(f) Is it consistent with other facts, which have baepertained and
which have been proved?

A statement following a prolonged and Continuousgfioning is as if it
had been obtained by flinging or racking.

3.3.4.1 Limits of Improper Inducement

A statement made upon any inducement, threat anigeomade by or

in the presence of a person in authority is invtdmn and hence

inadmissible under the old law but seems admissibtier the Evidence

Act 2011. Furthermore a confession otherwise adbiessdoes not

become inadmissible merely because it is made wet&in promises.

Example is:

- A statement made under a promise of secrecy

- Statement made in consequence of a deception lpetisecution
on the accused

- A statement made because the person who made tinvak at
the time

- A statement made in answer to a question whichrtaker need
not have answered.

- A statement made voluntarily in the absence ofudica.

When a statement is not an issue, neither the putea nor the defence
is allowed to pick and choose the parts that areueable to his or her
case and omit those that may be prejudicial. Tdtelity of the
statement must be admitted or rejected.

3.3.4.2 Other safe Guards

You have seen that a confession must be giveryfeeel voluntarily
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It must not to be obtained by oppressive behaviiker torture. The
accused person who makes a confession must berlyrapetioned as
specified in the judge’s rule.

A confession is admissible if it is voluntary; & inadmissible if it has
been induced by oppression e. g. Torture, inhumanlisregarding
treatment, use of threat of violence. A confessimes not become
involuntary merely because it was induced by a inorareligious
exhortation, promise of secrecy, in countenancedeteption, or
drunkenness, or in answer to questions he neednsster. Remember
that the basic rule is that what the accused sayside the court in
contradiction from what he says when giving evidemt the trial is
evidence only against him (the speaker) and nobra@else. The court
would not “edit out” any part of confession incrimting the accused.
Existing cases on confession need to be examingchtly as they were
divided against the background of Evidence Act 280d some of them
may not be good law today in Nigeria.

3.4  Summary

A confession is an admission made at any time jpgraon charged with
a crime, stating or suggesting the inference teatrhshe committed that
crime. You learnt of the difference between admissind confession.
A confession must be voluntary, and devoid of opgike conduct. A
confession is liable to be attacked under certafindd circumstances
as where it is not beyond reasonable doubt thastdtement is obtained
in a manner that is not consistent with the provisif the Evidence Act,
2011.

3.5 References/Further Reading/Web Sources

Aguda T. (2007) 14 Ed. The Law of Evidence Spectrum book Ltd;
Ibadan

FGN. The Evidence Act, 2011.

3.5 Possible Answers to Self-Assessment Exercises

Confession is an admission tending to establishgthi# of a person
charged with a crime . It is an acknowledgemerexpress words by an

accused of the truth of the main fact charged moofie essential part of
it.
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UNIT 4 THE JUDGE RULES
Unit structure

4.1  Introduction
4.2  Learning Outcomes
4.3 The Judge Rules
4.3.1 Background
4.3.2 The Judge Rules
4.3.3 Application of Judge Rules
4.4  Summary
4.5 References/Further Reading/Web Sources
4.6 Possible Answers to Self-Assessment Exercises

4.1 Introduction

In the early part of the f9Century, there was hue and cry that the
police “obtained” statements from suspects by dderce. The judicial
authority was strong for admitting an accused’sest@nts in evidence
even though they were obtained by constables, valdohim in custody,
by means of considerable insistence and even thrdag interrogation.
The situation was clouded with uncertainty. Henoe judges of the
Kings Bench Division (UK) at the request of the HorSecretary
formulated what is now called the “Judge Rulest,the guidance of the
police and other official organizations involved investigation of
crimes. The rules were built up in 1912 and beceffextive in 1914 in
Nigeria. In 1964, England revised the rules whicbwn differ
significantly from the 1912 rules that still opexam Nigeria.

4.2  Learning Outcomes

When you have studied this unit, you should be ahle

. recite the judges rules

. recite the formal caution

. recite the short caution

. gain an awareness of when to apply the short andbcaution
. identify who may be concerned with the judge’s sule

. critiqgue the judge’s rules
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4.3 The Judge Rules
4.3.1 Background

In 1912 — 1914, the judges formulated the JudgdesRiihe rules were
designed to guide the police and others who ingati crimes, when
guestioning any person suspected of committingraecrThe rules are
mere administrative directions. They do not hawe fttrce of law, but
the courts do act on them.

Thus inEvbuowman v Police (19%1a police officer called an accused,
read to him a confession, which a co-accused mgdest him. The
accused kept mute and was convicted. On appeatotim quashed the
conviction on the ground that the police officetesic contrary to the
judges’ rules. Perhaps a stronger reason is thateused is not obliged
to say anything and the prosecution in the absericthe purported
confession had not proved his case beyond reasodahbt.

A confession that is voluntary does not becomenmssible because the
judge rules are not followed. However, the courynmsist on the
observance of the rules in order to ascertain thlanvariness of the
confession and hence the admissibility of the statd. Thus, failure to
observe the rules may found a ground for holdireg #h confession is
involuntary.

You should be aware that it is always permissibleaf police officer to

guestion a person in custody with regard to therafé or offences other
than offence(s) for which he or she is held. Bus iimportant that the
judge rules are followed. In this context “custodiy&ans:

“in custody of the police’R v Buchan (1964), R v Strappen (1952)

4.3.2 The Rules:
In Nigeria there are nine main rules, namely:

(@) Rule 1: What Questions may be asked
“When a Police Officer is endeavouring to discotles author of
a crime, there is no objection to his putting qices in respect
thereof to any person or persons, whether suspentedt from
whom he thinks useful information can be obtained

The suspect’'s answers to any questions put andstatgment that he
may volunteer should be reduced to writing. It ngportant that this
procedure be followed for the following reasons:

i. The suspect may be able to clear himself of suspici
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i If it is later decided to charge him, his statemwititbe available
to check this story in the witness box. iii. It maigclose matters,
which open new avenues of investigation.

(b)  Rule 2: When to caution.
“Whenever a police officer has made up his minccharge a
person with a crime, he should first caution suehnspn before
asking any question or any further questions, a&s ¢hse may
be.”

(c) Rule 3: Persons in Custody
“Persons in custody should not be questioned withiba usual
caution being first administered.”

(d)  Rule 4: Voluntary Statement
“If the prisoner wishes to volunteer any statemehe usual
caution should be administered.”

(e) Rule5:

(i) Formal Caution
‘The caution to be administered to a prisoner, whens
formally charged, should be in the following words:
“Do you wish to say anything in answer to the cleitg
You are not obliged to say anything unless you wasio
so, but whatever you say will be taken down inimgiend
may be given in evidence”.
Care should be taken to avoid any suggestion tigt h
answers can only be used in evideagainst him, as this
may prevent an innocent person from making a statém
which might assist to clear him of the charge.

(ii) Short Caution
Note: The words in Rule 5 are only applicable wiles
formal charge is made and can have no applicatioenva
violent or resisting prisoner is being taken to @ige
station. In that case before the formal chargeaslenthe
short caution should apply, that is to say:

“You are not obliged to say anything, but anythyay say
may be given in evidence.”

In both instances, every suggestion that the staiéms to
be given in evidencagainstits maker must be avoided.
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(f)

(¢)]

(h)

(i)

170

Rule 6: Statements Prior to Caution

“A statement made by a prisoner before there i®tim caution
him is not rendered inadmissible in evidence mebglyeason of
no caution having been given, but in such a casshwoaild be
cautioned as soon as possible.”

Rule 7: Questions which may be asked of a priger

A prisoner or a suspect making a voluntary statemaunst not be
cross-examined, and no questions should be puintoabout it
except for the purpose of removing ambiguity in whea has
actually said. If, however he has mentioned an haithout
saying whether it was morning or evening, or haggia day of
the week and day of the month which do not agreéas not
made it clear to what individual or what place heended to
refer in some part of his statement, he may be tounesl
sufficiently to clear up the point.”

Rule 8: Persons Jointly Charged

“When two or more person are charged with the saofience
and statements are taken separately from thenmpdhee should
not read the statements to the other persons chalye each of
such persons should be furnished by the police wittopy of
such statements and nothing should be said or 8grtbe police
to invite a reply. If the person charged desires nake a
statement in reply, the usual caution should beiatered.”
The West African Court of Appeal in the caseRo¥. Ajose and
others (2 W.A.C.A. 118) has added the following provisitm
rule 8:

“Provided that when the person charged (other tllae person
who made the statement) is an illiterate, the statet may be
read over and interpreted to him apart by some @esther than
a policeman. Anything said to such reader by thrsge charged
when the statement is read shall not be admissiblevidence
against him, but if, after the statement has beeread he shall
be desirous of making a statement to the Policeeply, such
statement shall be taken only after the usual cautias been
administered.

Rule 9: Statements

“Any statement made in accordance with these ridbsuld

whenever possible be taken down in writing and esighy the
person making it after it has been read to him &edhas been
invited to make any corrections he may wish.”
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The judges rules do not apply to interrogation ehmbers of the Armed
and the Police.

Forces by their superiorR(v. Harris — Rivott,1956). InR. v Bass
(1955), a Criminal Court of Appeal has expresseddpinion that if at
the time the police questioned the accused, heinvasistody and no
caution had been administered to him, the jury khdwave been
directed to consider whether, despite a breach®fudge’s rules, the
accused had made his statements voluntarily. Theviction was

guashed because the jury had not been so directed.

Where there is no jury as in the case of Nigeha,judge must caution
himself as to whether, despite the non-observafdheojudges rules,
the statement can be said to be voluntary. It shbalon record that he
has so cautioned himself.

Self-Assessment Exercise

Attempt these exercises to measure what you havetlso far. This
should not take you more than 6 minutes.

1. State one of the Judge’s rule?

4.3.3 Application of the Judges Rules

R v Payne (1963)

Following a car crash, P. was taken to the polteé®). He was asked
and he agreed to be medically examined by the @almctor. Police
informed P that it would be no part of the doctatigy to examine him
in order to give an opinion as to his unfitnesdrive.

Quashing his conviction for drunken driving, thepeljtate court held
that if P had realised that the doctor would givelence on that matter,
P might have refused to be medically examined,thatthe judge had
exercised his discretion wrongly.

The mere fact that a confession is made in answarquestion put by a
police officer is not sufficient to render the cesfion inadmissible.
However, where the accused refused to answer digues the ground
that his or her answer tend to incriminate him er &nd he or she is
improperly compelled to answer it, such a confessimuld not be

voluntary. The judge’s rules do not necessarilydegna voluntary
confession involuntary because it was obtained imlation of the

judge’s Rules, but the trial judge has a discretmaxclude it.
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In R v Voisin (1918A corpse had been found with the words “Bladie
Belgiam” written on a piece of paper. The policéhout cautioning the
accused, asked him to write these words. He didhmipolice had not
charged him and it was apparent that he had written words
voluntarily making the same spelling mistakes. dHelas tantamount
to a confession.

The court may come to the same conclusion in résgebe confession
made in the belief that the answer to the quediipthe police was not
being recorded in writing if he would not have asszd had he known
they were being recorded.

R.V. Stewart (1970)

A constable disguised as a prisoner and was ptitercell next to the
accused person charged with breaking for purposeagésdropping.
The prosecution sought to put in evidence, theexndd of over-hearing
of a discourse about the concoction of an alibi eodrt held he was
entitled.

In the same way, fingerprints obtained from theuaed person with or
without caution can be put in evidence, if it idek@nt, unless it was
obtained oppressively, by false representatiohebar threaf{Callis v
Gunn, 1963).

The accused iR.v. Ogwuogo (1936hade a statement to the police. He
was cautioned in a native dialect. He was convideedmurder. The
accused did not understand the caution. Held thet coust be satisfied
that the statement is free and voluntary. If ihdg satisfied, the onus is
on the prosecution.

In dealing with illiterate suspects therefore, anest ensure that they
understand what the caution is all about. There tnhes positive
evidence that it was administered and understood.

An accused cannot be forced to present himself enseff for a
photograph. He requires to be cautioned. Sgama v. R (1959) 4
FSC, 218

You should not forget that the judges rules offefeguards to ensure
that confessions are freely given and voluntargt tthe accused is
properly cautioned. They were to ensure the abseheay suggestion
that a confession has been induced by threatsoomipes from someone
in authority.

As a matter of practice, the Police Officer acaepta confession is
obliged to take the accused and the statementéaf@uperior police
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officer (i.e. an Assistant Superintendent or aba®)early as possible.
The Superior Police Officer is required to satisiyn or herself that the
statement is free and voluntary. If the policea#fiis satisfied, he must
ask the accused if he made the statement and whetisetrue. If the
accused admits, the superior police officer endoraed signs the
confession to that effect.

The mere fact that superior police officer hasemdorsed a confession
does not render it inadmissible. However, such esefoent has the
value of assuring the court that it has been pigpaken.

Judges rules are an extension of the rules on ssiofe The rules were
built up to advance the voluntariness of confessiofhey are not
statutory provisions, judicial decisions, Practidgectives or Court
Rules. They are administrative rules to guide tlodice and other
agencies that investigate criminal matters. Theyalohave the force of
law but their observance assures the admissilofiey confession which
otherwise would have been impeached. The judgess rinl England
have been revised since 1964, but those operatihggeria were those
formulated in 1912-1914 and it is incumbent on gwlbfficers and
every other person charged with the duty of ingaging offences or
charging offenders to comply with them as far apcable.

4.4  Summary

Judges’ rules are administrative directives buitin 1912 — 1914 for
the guidance of the police and other agencies w&eblin criminal
investigation. The rules are nine in number ang ¢ treated under
the following heads:

1) What questions may be asked

2) When to caution

3) Persons in custody

4) Voluntary statement

5) The formal caution (and short caution)
6) Statements prior to caution

7) Questions to a prisoner

8) Persons jointly charged

9) Statements

These rules once applied both in Nigeria and Emglahe latter, unlike
the former has revised them but the revision ippfiaable in Nigeria.
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4.5 References/Further Reading/Web Sources

Aguda T.A. The Law of Evidence, 4d. Spectrum Books Ltd, Ibadan
2007

Jones, R.V. The Nigeria Police Instruction Notes).\d. The Nigeria
Police Press, Ikeja, 1976.

4.6 Possible Answers to Self-Assessment Exercises
When a Police Officer is endeavouring to discoherduthor of a crime,
there is no objection to his putting questionsaspect thereof to any

person or persons, whether suspected or not frénmmwhe thinks
useful information can be obtained.
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UNIT 5 EXAMINATION OF WITNESSES
Unit structure

5.1 Introduction
5.2  Learning Outcomes
5.3 Examination of Witnesses
5.3.1 Examinations
5.3.2 Hostile Witness
5.3.3 Cross Examination
5.3.4 Re- Examination
5.4 Summary
5.5 References/Further Reading/Web Sources
5.6 Possible Answers to Self-Assessment Exercises

5.1 Introduction

The provisions concerning the examination of wisgsscan be found in
Part XIlI of the Evidence Act. The Act as well ds taw and practice in
operation for the time being combine to regulate ¢rder in which

witnesses are produced and examined in a juddctadeeding. In this
unit, you shall learn the order in which a withessxamined in the
course of trial and the rules guiding the condutttle different

examinations.

5.2  Learning Outcomes

When you have studied this unit, you should be able

. Differentiate between Examination —in-chief, Cr&smination
and Re-Examination.

. Narrate the order of examinations Formulate what questions
may be asked

. Distinguish what questions may not be asked?

. Give examples of circumstances when a party magretist its
own witness

5.3 Examination of Witnesses
5.3.1 Examinations
You are now about to learn the questioning of aa@ss under oaths or

affirmation, the order in which withesses are achléend examined the
rules
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Procedure

To commence a criminal proceeding, a charge ornméion must have

been filed and a copy served on the accused. Alriddedate, the court

is set, the accused is called into the dock; resked if he understands
English language or language of the court and efctiarge. If not, an

interpreter is provided. The charge or informatisrread aloud to the

accused and explained.

When the accused admits that he has understoodhtrge, he elects
trial, (in appropriate case) and pleads, whererlghe submits to court’s
jurisdiction, guilty or not guilty. He may keep teuto malice, and the
court enters a plea of not guilty.

5.3.1.1 Examination in Chief:

The court is cleared out of sight and hearing bfred witnesses in the
case-S212. The Prosecution opens his case; heomagay not make
any opening address. He calls his first witneéBse initial examination
of a witness by the party who calls him is callé&kdmination — in —
chief”. Evidence Act 2011, Section 214.

The witness takes the oath by the Holy Bible, The’&y, or Iron or
affirms as the case may be Ss 205-208 The Proseex#mines the
witness in chief, eliciting from the witness allcbufacts as tend to prove
his case and which are within the personal knovdeafgthe witness; he
guides the witness against irrelevancies or fatiistware inadmissible.

5.3.1.2 Leading Questions

Leading questions are questions which suggest their answers or
assume the existence of disputed facts which haveet been proved
in evidence. They are not generally allowed innexeation-in-chief.
(Section 221, Evidence Act) Thus you do not ask:

. Was the Accused at Ibadan on the day in question?

. Was the Accused driving on the right side of thad®

Rather, you ask: By which side of the road wasabeused driving?]
You may ask where was the Accused on the day istmue®.
Questions which require answers “Yes” or “No” aregnlikely to be
leading question.

This is not to say that every leading questionad. bA Leading question

may be permissible if:

- It relates merely to introductory matters or idéodition

- It is a fact which is not in dispute

- It is a fact/ which in the court’s opinion, hadeady been proved
or put in evidence by the other.
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- It is necessary,

- If the witness is forgetful or hostile, the couraynallow him to
refresh his memory of the subject matter on wiiehs about to
testify or give evidence by allowing him to look atdocument
made by the witness himself or by someone to tloavliedge of
the witness and while the matters recorded wershfia the
recollection of the witness (say within the week/two of the
events).

- It is necessary to lead the mind of the witnessh® subject
matter on which he is called to give evidence. Ssstion 220

3)

Self-Assessment Exercise

Attempt these exercises to measure what you havatlgo far. This should
not take you more than 6 minutes.

1. What is a leading question?

5.3.1.3 Object of Examination- in-Chief

The object of Examination —in-chief is to addudetta material facts as
far as the witness can remember and in his own svtwrcestablish the
party’s case — not necessarily all that the witrkessvs.

Self-Assessment Exercise

What is a leading question? When is it permissilolea judicial
proceeding, if at all?

5.3.2 A Hostile Witness

A party who calls a witness holds out that the ests he calls or intends
to call is a person to be believed on oath or atiion. It is thus
contradictory in terms to adduce evidence to impeac discredit a
party's own witness, and hence give evidence of taaracter. See
Evidence Act section 230.

A situation may however arise, where the witnesstheen bought over
or afflicted with malice or annoyance and in thdga‘s opinion shows
animus against the party that called him. Accagtinhe may be
induced to withhold facts, which are favourable his party, give
contradictory evidence of the party or show a rnce to tell the truth.
One who does this becomes a “hostile witness” 1§ thehaviour
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becomes apparent, the party that called him mayfasknd the judge

may grant leave to treat him as a hostile witnéHse judge will refuse

leave to treat the witness as hostile unless heoiwinced that the
witness is biased or poised to damage the party caltied him or her.

The party producing the witness may thereby beledtio discredit or

contradict the witness. To this end, the witnesy ime asked if he has
made any statement at other times - a statemeanhsistent with his

present testimony. Before doing so, the party wiwaide established the
circumstances or occasion when the statement wde.ma

The witness must be asked whether or not he madtestatement and if
he denies, it may be proved that he did. The leositness may also be
cross examined as to his previous statement iningribr give a
contradictory proof. The judge may request thedpotion of the
statement for his inspection and use as he mal thin

The evidence so adduced is not a proof of the famtdained in it. Its
purpose is merely to discount the hostile witness.

Self-Assessment Exercise

1. What do you understand by the term ‘hostile witRess

2. State the rules governing the examination of suichess.

3. Distinguish between a “hostile witness” from theness, who is$
merely “unfavorable”.

5.3.3 Cross Examination- Sections 216, 217, 21822etc

On completion of the examination — in — chief, thignhess is cross-
examined by the other side. The examination ofitaess, by a party
other than the party who calls him is called: ‘crexamination’. The
objectives of cross examinations are:

. To test the accuracy of the evidence-in-chief.

. To weaken or destroy examination-in-chief, if pbgsi

. To obtain evidence that will assist the party’'s ogase by the
testimony of the opponent’s witness.

. To show that the witness is unreliable and for fhapose may
attack his testimony or credibility.

. To obtain necessary facts that may be favourabdeparty’s case

or to weaken or dilute the strength of evidencechief.

The scope of cross-examination is wider than tHagx@amination-in-
chief. ~Cross examination is not limited to quessioraised in
examination-in-chief; leading questions are allowasl are questions
designed to discredit the character of the witne€@ne may be cross
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examined as to previous statement one has mad&/edia the subject
matter

Who may be cross examined? By whom?
The witness who may be examined includes

. The witness who has been examined-in-chief

. A sworn witness, whether or not examined in chief
. Witness as to character

. Witness called by co-accused

. The accused where he testifies

Some witnesses may or may not be cross examineamfes are
witnesses who are:

. called by a genuine mistake

. unable to give any evidence material to the case.

The normal procedure is for the adverse party wsssexamine the
witness called by the other party. Where theremsre than one
plaintiff, defendant or accused, each must be gygportunity to cross
examine.

Each of the accused persons is allowed to crossiegaany witness
called by co-accused. Where an accused givesresadea chief, every
co-accused has right to cross-examine him.

The witness under cross examination may be askestiqu to:

. Test his accuracy or veracity
. Discount his identify and position in life
. Test his qualification or any special ability whikh claims in the

case of witness! Injure his credit as a truthful witness.

Where a question during cross examination is ddce@t a witness’s
credit; whatever answer the witness gives is findo evidence in

rebuttal is admissible. These are the followingegions to this general
rule, when rebuttable evidence may be allowed.

(@)  Where a witness denies bias or partiality

(b) If the witness denies a previous inconsistent state

(c) If the witness denies a previous conviction

(d) If the witness denies that he is a notorious linthas such a
generally bad reputation for veracity that he is todbe believed
on oath
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Activity

React to the Prosecution’s proposal to call Adamsestify as to the
charge before the court and the Accused’s objeeti@hintention to call
witnesses to prove that Adam’s statement on Oatbti$o be believed.
In introducing Adams as a witness the prosecutieprasents to the
Court that Adams is a witness to be believed ohsat affirmation.
According to Lord Goddard, CJ,:

“(The fact) that witnesses can be called to say thay would not
believe a particular witness called by the otheleswhether for the
persecution in a criminal case or for a party inoart case, is in the
opinion of the court, undoubted. “

That credit of the withess may be impeached byfigosite side, by the
evidence of persons who swear that they, from khawledge of the
witness, believe him to be unworthy of credit upasor her oath.

Such persons may not upon their examination —iefafive reason for
their belief but they may be asked that reasorrasexamination and
their answers cannot be contradicted”

Limitation on the scope of Cross-Examination

Cross examination is not a channel for:

(1)  Questions which are intended to insult or anndyegithe witness
or any other person

(2)  Questions put forward only to impugn the witnessiaracter

(3)  Affirmative evidence to contradict answers given @noss
examination to questions directed only to credit.

(4)  Questions which affect the credibility of a witndsg attacking
his character, but which are not otherwise relevarthe actual
inquiry unless the imputation conveyed by the goasts well
founded or true.

(5) Questions relating to matters so remote in timeobisuch a
character that they would not materially affect dnedibility of
the witness.

5.3.4 Re- Examination

When the cross examination is completed, the patip called the
witness has the right to re-examine him. Whereitaess has been
cross-examined and is then examined by the party watled him, such
examination is called ‘re-examination’: Evidencet A8ection 214 (3).

A re-examination follows a cross-examination. Th#er follows the
examination—inchief. Re-examination is the rightroé party that called
the witness and it exists once there has been exassination.
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A re-examination is confined only to matters amgsimn cross-
examination. New evidence may not be introducetiouit the leave of
court. Leading questions are not also allowed.

The object of re-examination is to repair, as mashpracticable, the
damage done during cross examination and to clgar any

misunderstandings of ambiguities that may haveeariduring cross
examination.

Part Xl of the Evidence Act makes provision faxamination of
witness. There are three types of examinationantration—in-chief,
Ccross — examination and re-examination. You shaaldember the
order in which they are called, their objectived &mitations.

5.4  Summary

In this unit, you learnt about examination of wises in proceedings,
who a hostile witness is and the process of trgdtim as such. Certain
guestions may not be asked during examination iaf @nd if asked,

need not be answered. No such restriction apliesoss examination.
A re-examination is confined to issues arising frdime cross-

examination that precedes it. If new matters am@duced, the leave of
court must first be obtained and the other partystmipe granted

opportunity to cross examine on it.

5.5 References/Further Reading/Web Sources
FGN Evidence Act, 2011

Nwadialo, F (1999) Modern Nigeria Law of Evidendgniversity of
Lagos Press

Aguda T (2007) The Law of Evidence, Spectrum LaweSe Ibadan

Afe, B (2001) Law and Practice of Evidence in Nigeintect Printers,
Ibadan

5.6  Possible Answers to Self-Assessment Exercises
Leading questions are questions which suggest their answers or

assume the existence of disputed facts which haveet been proved
in evidence.
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